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United States Court of Appeals for the 

District of Columbia 


1 Docket No. 61138 

| 

Wells-Gardner and Company, Petitioner, 


VS. ! 

j 

Commissioner of Internal Revenue, Respondent. 

Appearances: 

For Petitioner: P. L. Williams, Esq. (Dec’d), Ellsworth C. 
Alvord, Esq., E. H. McDermott, Esq.^ Karl Riemer, 
Esq., I 

For Respondent: F. B. Schlosser, Esq., H. D. Thomas, Esq., 

i 

Docket Entries: 


Transferred to Mr. 


Hill 6/30/36 


1932 

I 

Jan. 4—Petition received and filed. Taxpayer notified. 
(Fee paid) | 

Jan. 4—Copy of petition served on General Counsel. 

Feb. 17—Motion to dismiss filed by General Counsel. 

Feb. 19—Hearing set March 9, 1932 on motion. 

Feb. 23—Amendment to petition filed by taxpayer. 2/27/32 
copy served on General Counsel;. 

Mar. 3—Answer filed by General Counsel.! 3/15/32 copy 
served. 

Mar. 9—Hearing had before Mr. Murdock c|n respondent’s 
motion to dismiss—denied. 

Mar. 9—Order that motion to dismiss be denied and pro¬ 
ceeding be placed on General Calendar, entered. 

Dec. 6—Notice of appearance of Ellswortji C. Alvord as 
counsel filed. 

Dec. 6—Motion to place on the Chicago, Illinois Circuit 
Calendar filed by taxpayer. 12/7/32 granted. 

1934 j 

Dec. 27—Hearing set week of Feb. 4, 19$5 at Chicago, 
Hlinois. 
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1935 

Feb. 14—Hearing had before C. M. Trammell, Division 2. 

Submitted on merits. Stipulation of facts filed. 
Motion to amend petition and amended petition 
filed—copy served. Answer to amended peti¬ 
tion to be filed later. Notice of appearance of 
Mr. McDermott filed. Briefs due: Taxpayer’s 
3/16/35—respondent’s 4/2/35—taxpaver’s re¬ 
ply 4/14/35. 

Feb. 23—Answer to amended petition filed by General 
Counsel. 

Feb. 26—Copy of answer to amended petition served. 

Feb. 25—Transcript of hearing of 2/14/35 filed. 

Mar. 14—Motion for extension to March 26, 1935 to file 
petitioner’s brief, to April 12, 1935 to file re¬ 
spondent’s brief and to April 25, 1935 to file 
petitioner’s reply brief filed by taxpayer. 
3/15/35 granted. 

Mar. 23—Motion for extension for petitioner’s brief to 
April 9, 1935, respondent’s brief to April 26, 
1935 and petitioner’s reply to May 9, 1935, filed 
by taxpayer. 3/23/35 granted. 

Apr. 10—Motion for extension to file brief filed by tax¬ 
payer. 4/10/35 granted. 

2 1935 

Mar. 23—Request to send all notices to E. H. McDer¬ 
mott filed and consented to by Mr. Alvord. 

Apr. 10—Notice of appearance of Karl Riemer as counsel 
filed. 

Apr. 10—Reply to answer to amended petition filed by tax¬ 
payer. 4/10/35 copy served. 

Apr. 10—Brief filed by taxpayer. 4/12/35 copy served. 

Apr. 26—Reply brief filed by General Counsel. 

May 9—Reply brief filed by taxpayer. 5/10/35 copy 
served. 

Oct. 13—Findings of fact and opinion rendered—S. B. 

Hill, Division 2. Judgment will be entered for 
respondent. 

Oct. 13—Decision entered—Division 15, Eugene Black. 

1937 

Jan. 13—Stipulation of venue filed. 
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i 

Jan. 13—Petition for review by U. S. Couiit of Appeals of 
District of Columbia with assignments of error 
filed by taxpayer. 

Jan. 13—Proof of service filed by taxpayer! 

Feb. 24—Praecipe with proof of service thereon filed by 
taxpayer. 

Mar. 6—Agreed statement of evidence lodged. 

Mar. 8—Agreed statement of evidence approved and or¬ 
dered filed. 

3 Filed Jan. 4, 1932 | 

United States Board of Tax Appeals 
Docket No. 61138 

i 

Wells-Gardner and Co., Petitioner 

v. 

i 

Commissioner of Internal Revenue, Respondent 

Petition 

i 

The above-named Petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by thb Commissioner 
of Internal Revenue in his Notice of Deficiency (IT :AR:D-6 
EBN-60D) dated November 5 1931, and a$ a basis for its 
proceeding alleges as follows: 

(1) The Petitioner is an Illinois Corporation engaged in 
the manufacture of radio sets, with principal office at 816 
N. Kedzie Avenue, Chicago, Illinois. 

(2) The Notice of Deficiency (a copy of which is at¬ 
tached), was mailed to the Petitioner on November 5 1931. 

(3) The taxes in controversy are Corporation Income 
Taxes for the period from July 1 to December 31 1929 and 
are more than $10,000.00, to wit, Eleven thousand seven 
hundred ninety-seven and 30/100 ($11,797.30). 

(4) The determination of the tax set fourth in the said 
Notice of Deficiency is based on the following errors: 

(1) Failure of the Commissioner to allo\V the filing of a 
Consolidated 1929 Income Tax Return foit the Petitioner 
and its parent Corporation, the Gulbransen Company, 3232 
W. Chicago Avenue, Chicago, Illinois, all of the capital 
stock of the Petitioner having been acquired by the latter 
Company on May 1 1929. 

(2) Failure of the Commissioner to allow proper inven¬ 
tory and tool adjustments at December 31 1929. 
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(5) The facts upon which the Petitioner relies as the 
basis of its appeal are as follows: 

(1) The two corporations above referred to, viz. 
4 TTells-Gardner & Co., the Petitioner, and the Gul- 
bransen Company, parent Corporation, are located 
at Chicago and Kedzie Avenues, Chicago, Illinois, and have 
continuous dealings one with the other, as shown by the 
Balance Sheet of the Petitioner at December 31 1929, where 
the following inter-Company items appear: 


Due from Gulbransen Co. (Parent) $ 10,081.46 

Interest Prepaid—Gulbransen Co. 1,387.80 

Notes Payable—Gulbransen Co. 182,780.98 

Accounts Payable—Gulbransen Co.— 

Cabinets 9,759.14 

Electricity 201.66 

Capital Stock (owned by Gulbransen Co.) 30,000.00 


Under the provisions of Section 45 of the Revenue Act 
of 1928, the Commissioner is obliged to require consolidated 
returns where— 

“In anv case of two or more trades or businesses 
(whether or not incorporated, whether or not organized in 
the United States, and whether or not affiliated) owned or 
controlled directly or indirectly by the same interests, the 
Commissioner is authorized to distribute, apportion, or 
allocate gross income or deductions between or among such 
trades or businesses, if he determines that such distribu¬ 
tion, apportionment, or allocation is necessary in order to 
prevent evasion of taxes or clearly to reflect the income of 
any of such trades or businesses.’’ 

(2) A review of the inventory valuations at December 

31 1929 shows that the Commissioner has not made proper 

allowance for obsolete and worthless items included in the 

inventory at that date. The manufacture and sale of radio 
* 

sets and parts have been subject to so many radical changes 
and improvements that it has been extremely difficult to 
maintain an inventory in a clean and wholesome condition, 
likewise tools become obsolete long before they have re¬ 
ceived a normal usage. Proper adjustments to reduce the 
inventory valuation in respect of “old line” radios and 
parts to “cost or market, whichever lower” will effect a 
substantial reduction in the tax liability of the Petitioner. 









5 


WELLS-GARDNER AND CO. VS. GUY T. HAVERING. 


WHEREFORE, the Petitioner respectfully prays 
5 that this Board may hear and detetmine its appeal 
and find that no deficiency in tax is! due for the pe¬ 
riod from July 1 to December 31 1929. j 

P. L. WILLIAMS 
• of Angus Steven & Co. 
.Counsel for Petitioner. 

33 N. LaSalle Street, 
Chicago, Illinois. 

State of Illinois, 

County of Cook, ss. 

i 

W. E. Gatewood, being duly sworn, says ithat he has been 
duly appointed Agent by Wells Gardner and Co., the Peti¬ 
tioner named in the foregoing petition, td> represent it in 
the above income tax matters, and as such is duly author¬ 
ized to verify the foregoing petition, and is familiar with 
the statements therein contained, and that jthe facts therein 
stated are true. 

W. E. GATJEWOOD. 

Subscribed and Sworn to before me this Second day of 
Januarv A. D. 1932 

MABEL R. FORSBERG 

(Seal) Notary Public 


(COPY) j 

TREASURY DEPARTMENT 


NP-2-28 


Washington 

Office of 

Commissioner of Internal Revenue 

I 

Address reply to 

Commissioner of Internal Revenue 

and refer to j 

November 5 1931 

Wells-Gardner and Company 
816 North Kedzie Avenue, 

Chicago, Illinois. 

Sirs: | 

You are advised that the determination of your tax lia¬ 
bility for the period July 1 to Dec. 31, 1929 discloses a de¬ 
ficiency of $11,797.30, as shown in the statement attached. 
In accordance with section 272 of the! Revenue Act of 


I 

i 
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1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liability. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION, you are requested tq execute the enclosed agree¬ 
ment form and forward it to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement will expedite the closing of 
your return(s) by permitting an early assessment of any 
deficiency and preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the enclosed agreement, or on the date assess¬ 
ment is made, whichever is earlier; WHEREAS IF NO 
AGREEMENT IS FILED, interest will accumulate to the 
date of assessment of the deficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner. 

By (Signed) J. C. WILMER 

Enclosures: Deputy Commissioner. 

Statement 
Form 882 
Form 870 
Schedules 1 and 2 
Exhibits A and B 
(627M) 

7 (COPY) 

Statement 

IT :AR :D-6 
EBN-60D 

Return Examined 

In re: Wells-Gardner and Company, 

816 North Kedzie Avenue, 

Chicago, Illinois. 

Tax Liability 

Year Tax Liability Tax Assessed Deficiency 

Period Julv 1 to De¬ 
cember 31, 1929 $21,537.25 $9,739.95 $11,797.30 
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The adjustments which are based on a Revenue agent’s 
report, a copy of which has been furnished you and which 
produces the above deficiency, are explained in the sched¬ 
ules attached. 

The adjustments were also shown in Bureau letter dated 
June 19, 1931, against which no protest hag been received. 

The tax previously assessed—($9,739.95), was paid on 
the original return covering the full 12 months fiscal year 
beginning July 1, 1929 and ending June 30, 1930. 

8 (COPY) ! 

1 i 

i 

Wells-Gardner and Company. 


Period July 1 to December 31, 1929. 


Schedule 1 

Net Income 

i 

Net income as disclosed by books, (see 


Exhibit A) 

! 

i 

$222,315.10 

As corrected 


195,793.17 

Net adjustment 

i 

! 

1 

! 

$ 26,521.93 

Unallowable deductions and addi¬ 
tional income: 

(a) Reserve for bad debts 

! 

i 

i 

1 

$ 740.16 


Total 


$ 740.16 

Nontaxable income and additional 
deductions: 

(b) Elimination of experi¬ 
mental expenses; “ de¬ 
ferred” 

i 

$ 8,000.00 


(c) Obsolete dies 

16,386.07 


(d) Merchandise inventory; 
overstated 

1 

2,876.i)2 

1 


Total 

"™T"™ 

$ 27,262.09 

Net adjustment as above 

| 

i 

i 

! 

j 

i 

$ 26,521.93 


i 

i 

| 
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Schedule 1-A 

Explanation of Items Changed 

(a) Reserve for bad debts $740.16. 

As the actual charge-off method in reporting bad debts 
is used, the increase in the reserve is herewith disallowed. 

Balance as of December 31,1929 $1,398.15 

Balance as of June 30, 1929 657.99 

Increase (disallowed) $ 740.16 

(b) Elimination of experimental expenses; de¬ 
ferred $8,000.00 

! The amount of $8,000.00 arbitrarily credited to labor ac¬ 
count and charged, is eliminated as a deferred asset called 
‘ 6 Engineering Development and Designs.” It appears that 
nothing of actual value was produced during the six months 
examined, and the labor account should not have been cred¬ 
ited by the $8,000.00 mentioned. Same is herewith ad¬ 
justed. 

9 (COPY) 

2 . 

Wells-Gardner and Company 

Period July 1 to December 31, 1929. 

Schedule 1-A (Continued) 

Explanation of Items Changed (Continued) 

(c) Obsolete dies $16,386.07. 

Adjustment is made for obsolete and worthless dies as 
of December 31, 1929. Dies had been inventoried at cost 
in prior years; in which obsolete dies were eliminated. De¬ 
tail follows: 

Special dies carried on books, December 31, 

1929 $21,059.62 

Special dies usable as of December 31, 1929 1,933.60 

Adjustment allowable on account of worthless 
dies 


$19,126.02 





WELLS-GARDNER AND CO. VS. GUY T. HELVERING. 


Deduction on special dies, included in depre¬ 
ciation account 


2,739.95 


Additional amount allowable as deduction ' $16,386.07 

(d) Merchandise inventory overstated $21,876.02. 

Errors in computations and extensions were made in the 
merchandise inventory entered on the records as of Decern- 
ber 31, 1929. The net result was an overstatement of in¬ 
ventory and net income for six month period ended Decem¬ 
ber 31, 1929. Same as herewith adjusted. 

Schedule 2 

I 

Computation of Tax 
Income Tax 


Net income for taxable period 
Income tax at 11% 

Tax previously assessed 

Additional tax to be assessed 


$195,793.17 

21,537.25 

9,739.95 

$ 11,797.30 


10 Endorsed: United States Board of Tax Appeals 
Filed Feb 23 1932 

Received Feb 23 1932 U. S. Board of i'ax Appeals 
United States Board of Tax Appeals 
Docket No. 61138 
Wells-Gardner and Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent . 

Amendment to Petition 

| 

Verification of Petition 

I 

State of Illinois, 

County of Cook , ss . 

Frank Dillbahner, being first duly sworn,;says that he is 
Treasurer of Wells-Gardner and Company,! the Petitioner 
named in the foregoing Petition, and that he is authorized 
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to verify the foregoing Petition; that he has read said Peti¬ 
tion and is familiar with the statements contained therein, 
and that the facts therein stated are true. 

FRANK DILLBAHNER 

Subscribed and Sworn to before me this 17th day of Feb 
A. D., 1932. 

C. A. DOUAIRE 

(Seal) Notary Public 

11 Endorsed: United States Board of Tax Appeals 
Filed Mar 3—1932 

Received Mar 3—1932 U. S. Board of Tax Appeals 
i United States Board of Tax Appeals 

Docket No. 61138 

Wells-Gardner and Company, Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 
i Answer 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

(1), (2), (3). Admits the allegations contained in para¬ 
graphs (1), (2), and (3) of the petition. 

(4) (l)-(2). Denies the assignments of error contained 
in paragraph (4), subdivisions (1) and (2) of the petition. 

■ (5) (l)-(2). Denies the allegations of fact contained in 
paragraph (5), subdivisions (1) and (2) of the petition. 

! Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

WHEREFORE, it is prayed that the Board redetermine 
the amount of the deficiency involved in this proceeding to 
be equal to the amount determined by the Commissioner, 
ulus anv additional amount which may arise from the cor- 
rection of any error or errors that may have been com¬ 
mitted by the Commissioner. Claim is hereby asserted for 
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the increased deficiency, if any, resulting! from such rede¬ 
termination. 

(Signed) C. M. CHAREST, 
General Counsel, 

Bureau of Internal Revenue . 
Of Counsel: j 

J. M. LEINENKUGEL, 

T. G. HISTON, | 

Special Attorneys, 

Bureau of Internal Revenue . 

3/3-32 

12 Endorsed: U. S. Board of Tax Appeals Filed at 
Hearing Feb 14 1935 

United States Board of Tax Appeals 

Docket No. 61138 

Wells-Gardner and Company, Petitioner 

i 

— v — 

Commissioner of Internal Revenue, Respondent 

Motion to Amend Petition and Amended Petition 
Now comes petitioner in the above entitled proceeding 
and moves for leave to amend its petitioiji heretofore filed, 
as shown in the Amended Petition tendered herewith, and 
for leave to file said Amended Petition, j 

e. h. McDermott 

Counsel for Petitioner. 

Granted Feb 14 1935 of Record Member U. S. Board of 

Tax Appeals 

13 Endorsed: U. S. Board of Tax Appeals Filed at 

Hearing Feb. 14 1935 j 

United States Board of Tax Appeals 

Docket No. 61138 

i 

Wells-Gardner & Company, Petitioner 

i 

v. 

Commissioner of Internal Revenue* Respondent 

Amended Petition 

| 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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sioner of Internal Revenue in his notice of deficiency (IT: 
AR:D-6 EBN-60D) dated November 5, 1931, and as a basis 
for its proceeding alleges as follows: 

1. The petitioner is an Illinois corporation engaged in the 
manufacture of radio sets, with principal office at 816 
North Kedzie Avenue, Chicago, Illinois. 

2. The notice of deficiency (a copy of which is attached), 
was mailed to the petitioner on November 5,1931. 

3. The taxes in controversy are corporation income taxes 
for the period from July 1 to December 31, 1929 and are 
Eleven Thousand Seven Hundred Ninety-seven and 30/100 
Dollars ($11,797.30). 

4. The determination of the tax set forth in the said 
notice of deficiency is based on the following errors: 

(a) Respondent erred in computing petitioner’s 
14 tax liability for the six month period July 1, 1929 to 
December 31, 1929 as a separate taxable period in¬ 
stead of as part of petitioner’s fiscal year ending June 30, 
1930. 

5. The facts upon which the petitioner relies as the basis 
of its appeal are as follows: 

(a) On or before September 15, 1930 petitioner duly filed 
its separate income tax return for its annual accounting 
period being the fiscal year beginning July 1, 1929 and end¬ 
ing June 30, 1930. Said return was made in accordance 
with petitioner’s books and records and its established an¬ 
nual accounting period. Thereafter and without statutory 
or other authority in that regard, respondent purported to 
change said annual accounting period retroactively so as 
to place the last six months thereof (wherein petitioner sus¬ 
tained a substantial loss) in a consolidated return with Gul- 
bransen Company and proposed the deficiency herein con¬ 
tested for the first six months of said period (during which 
petitioner had a substantial net profit). Said deficiency is 
erroneous in that respondent had no authority in law to. 
make the aforesaid changes, nor to compute petitioner’s tax 
* liability for the period July 1, 1929 to December 31, 1929 
in any manner except as part of petitioner’s fiscal year 
ending June 30,1930. 
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| 

WHEREFORE, petitioner prays that the Board 

15 may hear this proceeding and determine petitioner’s 
correct tax liability, if any. 

(sgd) e. h. McDermott 

Counsel for Petitioner , 

111 West I Monroe Street, 
Chicago, Illinois. 

16 State of Illinois, 

County of Cook , ss: 

Frank Dillbalmer, being first duly sworn, deposes and 
savs that he is Secretary-Treasurer of Wells-Gardner & 
Company, petitioner herein; that he is authorized to verify 
the within petition; that he has read the shme and that the 
facts therein stated are true to the best of his knowledge 
and belief. 

(sgd) FRANK DILLBAHNER 

Subscribed and Sworn to before me Ijhis 12th day of 
February, A. D. 1935. | 

(sgd) EVELYN EVENSON 
(Seal) Notary Public. 

For Notice of deficiencv referred to herein see notice of 

* 

deficiency attached to original petition. 

17 Endorsed: United States Board ;of Tax Appeals 

Filed Feb 23 19E35 j 

Received Feb 23 1935 U. S. Board of Tax Appeals 

United States Board of Tax Appeals 

No. 61138 

! 

Wells-Gardner & Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition 

Comes now the Commissioner of Internal Revenue, by his 
attorney, Robert H. Jackson, Assistant General Counsel 
for the Bureau of Internal Revenue, and for answer to the 
amended petition in the above proceeding, admits and 
denies as follows: 
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1. ; Admits the allegations contained in paragraph 1 of 
amended petition. 

2. Admits the allegations contained in paragraph 2 of 
amended petition. 

3. Admits the allegations contained in paragraph 3 of 
amended petition. 

4. (a). Denies that the respondent erred as alleged in 
paragraph 4(a) of the amended petition. 

5. (a). Denies the allegations contained in paragraph 
5(a) of the amended petition. 

6. Respondent alleges that petitioner, by its actions and 
representations is estopped from claiming that it is not tax¬ 
able on the basis of a six-months period, July 1, 1929 to 
December 31, 1929. 

Denies generally and specifically each and every allega¬ 
tion contained in the amended petition not hereinbefore 
admitted, qualified or denied. 

18 WHEREFORE, it is prayed that the Commis¬ 
sioner’s determination be approved and that peti¬ 
tioner’s appeal be denied. 

! (Signed) ROBERT H. JACKSON 

Assistant General Counsel 
for the 

Bureau of Internal Revenue. 

Of Counsel: 

HAROLD D. THOMAS, 

Special Attorney, 

Bureau of Internal Revenue. 

ike 2-18-35 

19 Endorsed: United States Board of Tax Appeals 
Filed Apr 10 1935 

! United States Board of Tax Appeals 

Docket No. 61138 

Wells-Gardner & Company, Petitioner 

v. 

Commissioner of Internal Revenue, Respondent 
Reply to Answer to Amended Petition 

Now comes petitioner in the above-entitled proceeding, 
by Edward II. McDermott, its attorney, and for reply to the 
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| 
j 

affirmative allegations in paragraph (6) of the answer to 
the amended petition in said proceeding, says: 

6. Denies that petitioner is estopped by }ts actions and 
representations from claiming that it is not taxable on the 
basis of a six-months period, July 1, 1929 tb December 31, 
1929. 

WHEREFORE, petitioner prays that the Board may 
grant the prayers of petitioner’s amended petition. 

EDWARD H. MCDERMOTT 
Counsel for Petitioner, 

111 West Monrbe Street 
Chicago, Illinois. 

20 United States Board of Tax Appeals 


Docket No. 61138. 

Wells-Gardner & Company, Petitioner, 

v. 

i 

I 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 13, 1936] 

Petitioner, a wholly owned subsidiary, kejbt its books on 
the basis of a fiscal year ended June 30, and filed its separate 
income tax return for the fiscal year 1930. The parent cor¬ 
poration kept its books and filed its returns on a calendar 
year basis. Petitioner and its parent corporation filed a 
consolidated return for the calendar year 1^30. Held, the 
filing of a separate return by petitioner for its fiscal year 
1930 did not preclude the filing of a consolidated return by 
the affiliated corporations for the calendar year 1930, under 
section 141 of the Revenue Act of 1928, and regulations pro¬ 
mulgated thereunder; held, further, respondent properly 
determined a deficiency in tax against petitioner for the 
period July 1 to December 31,1929. 

i 

E. H. McDermott, Esq., for the petitioner. 

H. D. Thomas, Esq., for the respondent. 

This proceeding is for the redetermination of a deficiency 
in income tax of $11,797.30 for the period July 1 to Decem¬ 
ber 31, 1929. The only matter in controversy is the cor- 


i 
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redness of the respondent’s adion in determining the peti¬ 
tioner’s tax liability for the six-month period from July 1 
to December 31, 1929, as a separate taxable period instead 
of as a part of the twelve-month period beginning July 1, 
1929, and ending June 30, 1930. 

Findings of Fact. 

The petitioner is an Illinois corporation organized in 1925. 
The Gulbransen Co. is an Illinois corporation organized in 
1906. Each has its principal place of business in Chicago, 
Illinois, The Gulbransen Co. is engaged in the manufac¬ 
ture and sale of pianos and player pianos. Petitioner is 
engaged in the business of manufacturing and selling radio 
receivers and accessories. 

On and after May 1,1929, all of petitioner’s capital stock 
was owned by the Gulbransen Co. 

34 B.T.A.—No. 168 
96897—36 

At all times material to this proceeding the books and 
records of the Gulbransen Co. were kept upon the 
21 basis of calendar years. From its organization up to 
and including June 30, 1930, petitioner’s books and 
records were kept upon the basis of fiscal years ending 
June 30. On December 31, 1930, petitioner closed its books 
and records and thereafter maintained them on the basis of 
calendar years. 

On September 10, 1929, petitioner duly filed with the col¬ 
lector its separate income tax return on form 1120-A for its 
fiscal year ended June 30, 1929, showing thereon a tax of 
$2,386*59. 

On March 15, 1930, the Gulbransen Co. duly filed with the 
collector its separate income tax return on form 1120 for its 
calendar year 1929, showing thereon a net loss and no tax 
liability. 

1 On May 1, 1930, the Gulbransen Co. applied to the re¬ 
spondent through the collector of internal revenue at 
Chicago, Illinois, for permission to change its accounting 
period from the taxable year ending December 31, 1930, to 
the taxable year ending June 30,1930. In its application it 
also requested permission to file a consolidated return at 
June 30, 1930, to iclude twelve months of the operations, 
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July 1, 1929, to June 30, 1930, of its subsidiary, the peti¬ 
tioner, and six months of its own operations, January 1 to 
June 30, 1930. It further stated in the application that, if 
the respondent should refuse to permit it to file a consoli¬ 
dated return including the operations of itself and the peti¬ 
tioner as thus set out, then it desired to withdraw the appli¬ 
cation for a change in its accounting period. 

On May 3, 1930, the Gulbransen Co. addressed a letter to 
the respondent advising him that it and the petitioner had 
filed separate returns for their taxable yeairs ended respec¬ 
tively on December 31, 1929, and June *30,1929. The Gul¬ 
bransen Co. also requested that the respondent give his 
permission for it either to file an amended consolidated 
return for the year ended December 31, j 1929, or in the 
future to file its returns including therein! the income and 
deductions of the petitioner as consolidated returns of both 
companies, the first of such returns to be filed as of June 30, 
1930, the closing of the fiscal year of the petitioner. In 
reply to this letter the respondent on May 21, 1930, advised 
the Gulbransen Co. that since it (the parent company) had 
filed a separate return for 1929 it had exercised its privilege 
and under the provisions of article 10 of Regulations 75 an 
amended return on a consolidated basis w$,s not acceptable 
for 1929. He further advised the company that since under 
the provisions of section 141 of the Revenue Act of 1928 
and article 1 of Regulations 75 affiliated Corporations had 
the privilege of making a consolidated return for the tax¬ 
able year 1929 or any subsequent taxable year in lieu of 
separate returns, his permission for the filing of a consoli¬ 
dated return for 1930 was not necessary. The re- 
22 spondent also called the attention of the company to 
article 14 of Regulations 75, providing that where a 
subsidiary corporation has a different taxable year to that 
of the parent the income of the subsidiary must be adjusted 
to conform to the accounting period and taxable year of the 
parent. He also advised the corporation that if a consoli¬ 
dated return were filed by it for 1930 such return should be 
for the calendar year ending December 31, 1930, unless per¬ 
mission was granted by him to change such basis, as this 
represented the accounting period and taxable year of the 
Gulbransen Co. (the parent company). 

On July 8, 1930, the respondent advised the collector of 
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internal revenue at Chicago that the application made May 
1, 1930, by the Gulbransen Co. for permission to change its 
accounting period from December 31 to June 30 was denied 
because it was conditioned upon the company being per¬ 
mitted to file a consolidated return for itself and the peti¬ 
tioner in which would be included the income of the com¬ 
pany for the period January 1, 1930, to June 30, 1930, and 
of the petitioner for the fiscal year ended June 30,1930. He 
informed the collector that there was no authoritv for ac- 
cepting a consolidated return filed on that basis. A copy 
of the respondent’s letter to the collector was furnished the 
Gulbransen Co. by the collector on July 12, 1930. 

On September 15, 1930, petitioner duly filed with the col¬ 
lector its separate income tax return on form 1120-A for 
its fiscal year ended June 30, 1930, showing thereon a tax 
of $9,739.95. 

On October 30, 1930, the petitioner made application to 
the respondent through the collector of internal revenue at 
Chicago for permission to change its accounting period 
from the taxable year ended June 30 to the taxable year 
ended December 31, stating that this change was desired in 
order to make its accounting period conform to that of the 
Gulbransen Co., of which it was a wholly owned subsidiary 
and with which it desired to file a consolidated return, 
i On October 30, 1930, the Gulbransen Co. addressed a let¬ 
ter to the respondent in which reference was made to the 
application of the petitioner for permission to change its 
accounting period from June 30 to December 31. In this 
letter the Gulbransen Co. requested permission to file a con¬ 
solidated return for itself and the petitioner for the calen¬ 
dar year ending December 31, 1930, stating that such return 
would only include the operations of the petitioner for the 
period July 1 to December 31, 1930. In reply to this letter 
of the Gulbransen Co. the respondent, on November 8, 1930, 
advised the company that section 141 (a) of the Revenue 
Act of 1928 granted affiliated corporations the privilege of 
making a consolidated return for the taxable year 1929 or 
any subsequent taxable year in lieu of separate returns, and 
that specific permission for the filing of a consoli- 
23 dated return by it and the petitioner was not re¬ 
quired. He further advised the company as fol¬ 


lows : 
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j 

Under article 10 of Regulations 75, the privilege of 
making a consolidated return is exercised at the time of 
filing the return of the parent corporation. 

In regard to the proper preparation bf a consolidated 
return for the calendar year 1930, since \yells-Gardner and 
Company closes its books on the basis of!a fiscal year end¬ 
ing June 30, article 14 of Regulations 75 provides that the 
taxable year of the parent corporation sliiall be considered 
as the taxable year of the affiliated groiip which makes a 
consolidated return, and the consolidated net income must 
be computed on the basis of that taxable year. 

Article 13 (a) of Regulations 75 provides that except for 
changes in an affiliated group by wayi of additions of 
new companies becoming affiliated or of elimination of old 
companies ceasing to be affiliated, a consolidated return 
must include the income of the parent and of each subsidi- 
arv for the entire taxable year. Accordingly, the income of 
Wells-Gardner and Company, for the period January 1 to 
June 30, 1930, should be included in the consolidated return 
to be filed for the calendar vear 1930 and its return for the 
fiscal year ending June 30,1930 should be amended so as to 
cover the period from July 1 to December 31, 1929, only. 

On November 15, 1930, the respondent! advised the col¬ 
lector of internal revenue at Chicago as follows with respect 
to the application of the petitioner for permission to change 
its accounting period: 

Permission is hereby granted Wells-Gardner & Company 
to change the basis of computing its inedme and filing in¬ 
come tax returns from the fiscal year ending June 30 to 
the calendar year, effective as of December 31, 1930, pro¬ 
vided the proper adjustments are made in its books of 
account and returns of income. To effect the change, the 
corporation will be required to close its books on Dec. 31, 
1930 and to file a return on or before March 15, 1931, cover¬ 
ing the period July 1 to December 31, 1930. This return 
should be accompanied with a statement to the effect that 
the books of the corporation have been adjusted to con¬ 
form to the calendar year. Returns | for subsequent 
years must be made on the basis of tjie full calendar 
vear and will be due on or before March; 15 of each vear. 

» I 

The attention of the corporation should be directed to 
the fact that in determining the tax on the return cover- 
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ing the period July 1 to Dec. 31, 1930, the net income must 
be placed on an annual basis and the tax computed in ac¬ 
cordance with section 47 (c) of the Revenue Act of 1928. 

The enclosed copy of this letter should be forwarded to 
the corporation with instructions to attach it, or a copy 
thereof, to the return for the period July 1 to December 31, 
1930, as authority for the change herein granted. 

A copy of the foregoing letter was furnished the peti¬ 
tioner bv the collector on November 19, 1930. 

On February 4, 1931, the Gulbransen Co. advised the re¬ 
spondent by the letter that in filing its return for the year 
1930 it would include the taxable income of the petitioner, 
its wholly owned subsidiary. 

On March 14, 1931, petitioner and the Gulbransen Co. 
filed a tentative consolidated return for the calendar vear 
1930. Purusant to extension of time granted, petitioner 
and the Gulbransen Co. dulv filed on Mav 15, 1931, a 
24 consolidated return for the calendar vear 1930, 
including therein the incomes and deductions of the 
Gulbransen Co. and petitioner for said calendar year and 
showing thereon a large net loss. 

On March 13, 1931, the petitioner executed for the calen¬ 
dar vear 1930 form 1122, designated 44 Authorization and 
Consent of Subsidiary Corporation Included in a Consoli¬ 
dated Income Tax Return and Return of Information”, 
which accompanied the tentative consolidated return filed 
by the petitioner and the Gulbransen Co. In the form 1122 
the Gulbransen Co. was named as the parent corporation. 
This form also contained the following provisions: 

The above-named subsidiarv corporation herebv auth- 
orizes the above-named parent corporation (or in the event 
of its failure, the Commissioner or the Collector) to make 
a consolidated return on its behalf for the taxable year for 
which this form is filed, and for each taxable year there¬ 
after that a consolidated return must be made under the 
provisions of Article 11 (a) of Regulations 75. 

The above-named subsidiary corporation, in considera¬ 
tion of the privilege of joining in the making of a consoli¬ 
dated return with the above-named parent corporation, 
hereby consents to and argrees to be bound by the provi¬ 
sions of Regulations 75 prescribed prior to the making of 
this return. This consent is applicable to the taxable year 
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for which this form is filed and to each taxable year there¬ 
after that a consolidated return must be j made under the 
provisions of Article 11 (a) of Regulations 75. 

At or before the time required by law, petitioner and the 
Gulbransen Co. filed a consolidated return for the calendar 
year 1931, including therein the incomes and deductions of 
the Gulbransen Co. and petitioner. Said return showed a 
large net loss. 

For the period July 1 to December 31,1929, the petitioner 
had a substantial net income in excess of | all credits. For 
the period January 1 to June 30, 1930, it had a substantial 
net loss. For the period July 1 to December 31,1930, it had 
a substantial net income in excess of all credits. The Gul¬ 
bransen Co. had a loss for the calendar yqar 1930. Its loss 
for the last six months of the year was in excess of the peti¬ 
tioner’s net income for such six months. 

The deficiency here involved was determined bv the re- 

* l %' 

spondent for the six-month period ended December 31,1929. 
In determining the deficiency the respondent gave the peti¬ 
tioner credit for the amount of tax shown on the petition¬ 
er’s return for the entire fiscal year ended June 30, 1930, 
and paid for such fiscal year. 


Opinion. 

Hill: The question for determination here is whether 
the petitioner and its parent corporation were authorized 
to make a consolidated return for the calendar year 1930, 
which was the taxable year of the parent corporation, not¬ 
withstanding that the petitioner had previously made 
25 and filed a separate return for the fiscal year ended 
June 30, 1930. Such authority, if it existed, must be 
found in the provisions of section 141 of the Revenue Act 
of 1928 1 and the regulations prescribed by the Commis¬ 
sioner thereunder. 

1 SEC. 141. CONSOLIDATED RETURNS OF CORPORATIONS—1929 AND 
SUBSEQUENT TAXABLE YEARS. 

(a) Privilege to file consolidated returns .—An affiliated group of corpora¬ 
tions shall, subject to the provisions of this section, liav4 the privilege of mak¬ 
ing a consolidated return for the taxable year 1929 or dny subsequent taxable 
year, in lieu of separate returns. The making of a consolidated return shall be 
upon the condition that all the corporations which have been members of the 
affiliated group at any time during the taxable year fbr which the return is 
made consent to all the regulations under sub-section (|b) prescribed prior to 
the making of such return; and the making of a consolidated return shall be 
considered as such consent. * * * 
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Section 141 confers upon an affiliated group of corpora¬ 
tions the privilege of making a consolidated return for the 
taxable year 1929 or any subsequent taxable year, upon 
condition that all corporations of such affiliated group con¬ 
sent to all the regulations under subsection (b) prescribed 
prior to the making of such return. It is provided further 
in that section that the making of a consolidated return 
shall be considered as such consent. Subsection (b) of 
section 141 gives the Commissioner authority, with the ap¬ 
proval of the Secretary, to prescribe such regulations as he 
may deem necessary to determine, compute, assess, collect, 
and adjust the tax liability of an affiliated group of cor¬ 
porations and of each corporation of the group in such 
manner as to reflect clearly the income and prevent avoid¬ 
ance of tax liabilitv. 

* 

Pursuant to that authority the Commissioner, with the 
approval of the Secretary, prescribed in Regulations 75 for 
the carrying into effect of the provisions of section 141. 
Article 10 of these regulations requires that the privilege 
of making a consolidated return for any taxable year of an 
affiliated group must be exercised at the time of filing the 
return of the parent corporation for such year. Article 14 
provides that the taxable year of the parent corporation 
shall be the taxable year of the affiliated group which makes 
a consolidated return, and that the consolidated net income 
must be computed on the basis of the taxable year of the 
parent corporation. 

The consolidated return in this case was made in strict 
accordance with the provisions of section 141, supra , and of 
the regulations prescribed thereunder. The consolidated 
return was made voluntarily and in the exercise of a privi¬ 
lege granted by section 141 after the corporations involved 
affirmatively consented to the provisions of said regulations 
in addition to the consent imposed by statute upon the filing 
of a consolidated return. 

Petitioner contends, however, that the consolidated 
return was made without authority of law, for the assigned 
reason that petitioner had previously made a separate 
return for the fiscal year ended June 30, 1930, covering the 
first six months of the taxable year for which the con- 
26 solidated return was made. This contention is based 
on the argument that the petitioner by making the 
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separate return had elected not to join ill a consolidated 
return for the calendar year 1930 and that; the election was 
irrevocable and binding upon petitioner, its parent corpora¬ 
tion and the respondent, notwithstanding the subsequent 
making and filing of the consolidated retufn. We find that 
neither the provisions of section 141 of the Revenue Act of 

1928 nor the regulations thereunder support this argument. 

The petitioner has cited and relies upon a number of 

cases based upon the provisions of previous revenue acts 
relating to the filing of separate and consolidated returns 
by affiliated corporations. 

There is clearly a difference between tbe provisions of 
section 141 (a) of the Revenue Act of 1928 and section 
240 (a) of the Revenue Act of 1921. Under section 141 (a) 
of the 1928 Act an affiliated group of corporations has the 
privilege of filing a consolidated return for the taxable year 

1929 or any subsequent taxable year, and such privilege is 

not lost or forfeited by postponing the election to file such 
return to any taxable year subsequent to the taxable year 
1929. i 

Under section 240 (a) of the Revenue Act of 1921 an 
affiliated group of corporations was permitted to file either 
a consolidated return or separate returns |for any taxable 
year beginning on or after January 1, 1922, but the kind 
of return (consolidated or separate) filed for the first tax¬ 
able year beginning on or after January 1, 1922, was re¬ 
quired to be the basis for returns for subsequent taxable 
years by such corporations unless and until such basis was 
changed by permission of the Commissioner. 

Under the 1928 Act the election applies only to consoli¬ 
dated returns and may be exercised as to any taxable year 
subsequent to the taxable year 1928, but when the privilege 
to file a consolidated return is once exercised, the basis can 
not be changed without permission of the; Commissioner, 
whereas under the 1921 Act the privilege of election applied 
to separate as well as consolidated returns and could be ex¬ 
ercised only for the first taxable year beginning on or after 
January 1,1922. 

Section 240 (a) of the Revenue Act of 1924 and section 
240 (a) of the Revenue Act of 1926 are identical with section 
240 (a) of the Revenue Act of 1921, except in respect to the 
first taxable years to which the later acts apply. Under the 
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Acts of 1921, 1924, and 1926 the filing of a separate return 
constituted an election to continue to file such return for 
subsequent taxable years until permission to change to a 
consolidated return basis was granted by the Commissioner. 
Also under those acts the filing of a consolidated return for 
the first taxable year constituted an election to continue to 
file such return for subsequent taxable years until permis¬ 
sion to change to the basis of separate returns was granted 

bv the Commissioner. 

* 

27 Under the 1928 Act the filing of a separate return 

does not constitute an election to continue to file such 
return until permission to change is granted by the Com¬ 
missioner, but the filing of a consolidated return under that 
act does constitute an election to continue to file consoli¬ 
dated returns on such basis until permission to change is 
granted by the Commissioner. Therefore, the filing by the 
petitioner of a separate return for the fiscal year ended 
June 30,1930, constituted no legal hindrance or impediment 
to the making of a consolidated return by petitioner and its 
parent corporation for the calendar year 1930, which was 
the taxable year of the parent corporation. 

Section 141 of the Revenue Act of 1928 is new law that 
prospectively supersedes and annuls those provisions of sec¬ 
tion 240 of the Revenue Acts of 1921, 1924, and 1926 consti¬ 
tuting the filing of a separate return an election to continue 
to make returns on that basis. Hence, the cases cited and 
relied on by petitioner in support of its contention that the 
filing of its separate return for the fiscal year ending June 
30, 1930, foreclosed it from joining in the consolidated re¬ 
turn for the calendar year 1930 have no pertinency in the 


instant case. 

The petitioner, exercising its legal right to join in a con¬ 
solidated return for the calendar year 1930, included there¬ 
in its income and losses during the period from January 1 
to June 30,1930, its losses substantially exceeding its income 
for that period. Its net loss was deducted from its substan¬ 
tial net income for the last half of the calendar year 1930. 
Petitioner in its separate return for its fiscal year 1930 
also deducted its net losses sustained during the period from 
January 1 to June 30, 1930, from its income for the period 
July 1 "to December 31, 1929. Petitioner, therefore, had a 
double deduction of the loss sustained in the period January 
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1 to June 30,1930, and in each return the ioss was absorbed. 

The petitioner and its parent corporation, in exercising 
their legal privilege to tile a consolidated return for the 
calendar year 1930, pursued a course which safely assured 
the avoidance of any tax liability for either corporation for 
such taxable year. This course involved, however, a double 
deduction of the loss sustained by petitioner during the 
period January 1 to June 30, 1930. The |law does not con¬ 
template nor countenance the avoidance of tax liability 
through such device. As bearing upon tjie question of the 
double deduction of losses, the following citations are perti¬ 
nent : Summer field Co., 29 B. T. A. 77; Ilf eld Co. v. Hernan¬ 
dez, 292 U. S. 62; National Casket Co., 29 B. T. A. 139; Bur¬ 
net v. Biggs National Bank, 57 Fed. (2d) 980. In the last 
case the court said: “Double credits equally with double 
taxation are to be avoided where possible in construing laws 
passed by Congress.’’ 

28 It is obvious that petitioner is not| entitled to deduct 
its loss incurred in the period January 1 to June 30, 
1930, from both its income for its fiscal year 1930 and its in¬ 
come for the calendar year 1930. Petitioner’s tax liability 
for its fiscal year ending June 30, 1930, vfas determined by 
its separate return for that taxable yearj But subsequent 
to the determination of that tax liability! petitioner joined 
with its parent corporation, the Gulbrans^n Co., in exercis¬ 
ing the privilege granted by statute to mhke a consolidated 
return for the calendar year 1930. Under this consolidated 
return petitioner’s tax liability for the entire calendar year 
1930 was determined, and upon that basis jit was found that 
petitioner had no tax liability for such ye^r. 

Exercise of the privilege of filing a consolidated return 
imposed upon the petitioner and its pareht corporation ac¬ 
ceptance of the following conditions: (1) 'that they consent 
to all the regulations prescribed prior thereto under subsec¬ 
tion (b) of section 141 of the Revenue Act! of 1928; (2) that 
the consolidated return be made at the time of filing the 
return of the Gulbransen Co., the parent! corporation; (3) 
that the consolidated return be made for the taxable year 
of the parent corporation, which was tjie calendar year 
1930; and (4) that the consolidated net income be computed 
on the basis of the taxable year of the parent corporation. 

Under no other conditions and on no lefes than all of the 
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conditions named is a consolidated return authorized under 
the statute and the regulations, which have the force of a 
statute. 

No question as to the validity of the regulations referred 
to has been raised. 

In llfeld Co. v. Hernandez, supra . the Supreme Court, 
referring to consolidated returns under the above act and 
Regulations 75, prescribed under section 141 (b) thereof, 
said: 

The making of the consolidated return constituted accep¬ 
tance by petitioner and its subsidiaries of the Regulations 
that had been prescribed. No question of validity is raised. 

The same position was taken on that question in Wish- 
nick-Tumpeer, Inc., 27 B. T. A. 548, and in the same case 
at 77 Fed. (2d) 774. 

The petitioner not only consented to filing a consolidated 
return for the parent’s taxable year 1930, but consented to 
all the regulations prescribed prior thereto. Such consent 
can not be withdrawn or revoked after the consolidated re¬ 
turn is filed. Art. 12 (5), Regulations 75. 

If petitioner’s contention herein should be upheld it would 
avoid a portion of its tax liability by reason of the fact that 
it has twice deducted from its income the loss sustained in 
the six-month period from January 1 to June 30, 
29i 1930—once from the income for the period July 1, 

1929, to June 30, 1930, and again for the period Jan¬ 
uary 1, to December 31,1930. 

In order to reflect properly the income of petitioner and 
determine its correct tax liability for the overlapping pe¬ 
riods of the fiscal year 1930 and the calendar year 1930, it 
was necessary that there be an adjustment of the return of 
one of those taxable years. 

The Commissioner accepted the consolidated return, as 
he was compelled to do under section 141 of the Revenue 
Act of 1928 and articles 10 and 14 of Regulations 75, and de¬ 
termined the tax liability thereon for the calendar year 1930. 
This operation reflected properly the income and tax liabil¬ 
ity covered by the period of such return, but disturbed the 
tax liability of petitioner as previously determined on the 
basis of its separate return for the fiscal year ending June 
30, 1930. Hence, it became necessary, in order to reflect 
properly the taxable income of petitioner for the eighteen- 
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month period from July 1, 1929, to December 31, 1930, to 
adjust the separate return for the fiscal year 1930 by limit¬ 
ing it to the period July 1 to December 3jL, 1929. 

It was the duty of the Commissioner to make such adjust¬ 
ment. His action is, therefore, approved-! 

Reviewed bv the Board. 

* 

Judgment will be entered fbr the respondent. 
(Seal) | 

34 B. T. A. j 

30 United States Board of Tax Appeals 

Washington 

Docket No. 61138. | 

Well-Gardner & Company, Petitioner , 

j 

v. 

Commissioner of Internal Revenue! Respondent. 

Decision 

j 

Pursuant to the determination of the Board, as set forth 
in its report promulgated October 13, 1936, it is 
Ordered and Decided: That there is a deficiency of 
$11,797.30 for the period July 1 to December 31, 1929. 
Enter: | 

Entered Oct 13 1936 j 

(Signed) EUGENE BLACK 
(Seal) Member. 

31 Endorsed: United States Board of Tax Appeals 

Filed Jan 13 1937 j 

United States Board of Tax Appeals 

Docket No. 61138. j 

Wells-Gardner & Company, Petitioner , 

v. 

i 

Commissioner of Internal Revenue! Respondent. 

Stipulation of Venue.' 

Pursuant to the provisions of section 1002(b), Revenue 
Act of 1926, as amended by section 519(h), Revenue Act of 
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1934, it is hereby stipulated and agreed that the decision of 
the United States Board of Tax Appeals in this proceeding 
may be reviewed by the United States Court of Appeals for 
the District of Columbia. 

edwabd h. McDermott 

Attorney for Petitioner 

ROBERT H. JACKSON 
Attorney for Respondent. 

32 Endorsed: United States Board of Tax Appeals 
Filed Jan 13 1937 

United States Board of Tax Appeals 
Docket No. 61138. 

Wells-Gardner & Compnay, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 
Petition for Review and Assignments of Error 

Wells-Gardner & Company, petitioner in this cause, by 
Edward H. McDermott and Wm. M. Emery, its attorneys, 
petitions for a review of the final decision of the United 
States Board of Tax Appeals entered in the above-entitled 
proceeding on October 13, 1936, and respectfully shows: 

I. Jurisdiction. 

Petitioner is an Illinois corporation with its principal 
office at Chicago, Illinois. Pursuant to the provisions of 
section 1002(b), Revenue Act of 1926, as amended by sec¬ 
tion 519(a), Revenue Act of 1934, the parties have stipu¬ 
lated the venue on review to be in the United States Court 
of Appeals for the District of Columbia. 

! II. Nature of Controversy. 

The controversy involves the correctness of the Board’s 
determination of a deficiency of $11,797.30 in peti- 

33 i tioner’s income tax for the period July 1 to Decem¬ 

ber 31, 1929. The sole point in controversy is re¬ 
spondent’s right to determine a deficiency for a fractional 
part of petitioner’s full fiscal year, July 1, 1929 to June 30, 
1930. 
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Petitioner is engaged in the manufacture and sale of radio 
goods. On May 1,1929, all of petitioner’s papital stock was 
acquired by Gulbransen Company, a corporation engaged 
in the manufacture of pianos. 

Petitioner’s accounts were kept on the basis of fiscal years 
ending June 30, until December 31, 1930 when petitioner 
closed its books and thereafter kept its accounts on the basis 
of calendar years. Gulbransen Company fs accounts were 
kept on the basis of calendar years. On September 10,1929, 
petitioner duly filed a separate income tax return for its 
fiscal year ended June 30, 1929, showing a tax of $2,386.59. 
On March 15, 1930, Gulbransen Company duly filed a sepa¬ 
rate income tax return for the calendar year 1929, showing 
a net loss and no tax liability. The two corporations were 
affiliated during part of the period covered by each return. 

On May 1, 1930, Gulbransen Company applied to re¬ 
spondent for permission to change its accounting period 
from the calendar year 1930 to the taxable year ending 
June 30, 1930, on condition that permission be granted to 
file a consolidated return covering its operations for the 
six-month period January 1 to Junej 30, 1930, but in- 
34 eluding petitioner’s operations for its entire fiscal 
year ended June 30, 1930. On May 3, 1930, Gulbran¬ 
sen Company requested respondent’s permission either to 
file an amended consolidated return for thg year ended De¬ 
cember 31,1929, or to file consolidated returns in the future 
beginning as of June 30, 1930. 

On May 21, 1930, Gulbransen Companyj was advised by 
respondent that since it had exercised its privilege to file 
a separate return for the calendar year 1929 an amended 
return on a consolidated basis was not acceptable for 1929; 
that the two corporations were privileged jto make consoli¬ 
dated returns for subsequent years without obtaining per¬ 
mission; that petitioner’s income must be adjusted to con¬ 
form to Gulbransen Company’s accounting period and tax¬ 
able year; that if a consolidated return wefe filed it should 
be for the calendar year 1930 unless permission were 
granted to change this basis. On July 12, 1930, Gulbransen 
Company was further advised that its conditional applica¬ 
tion to change its accounting period was denied since there 
was no authority for including petitioner’s income for the 
period July 1 to December 31, 1929 in a consolidated return 
for the period January 1 to June 30, 1930.! 
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Thereafter, on September 15, 1930, petitioner duly filed 
a separate income tax return for its fiscal year July 1, 1929 
to June 30, 1930. The deficiency here in controversy was 
determined for the first six months of the year covered by 
this return. 

35 On October 30,1930, petitioner applied for permis¬ 
sion to change its accounting period to the calendar 

year, stating that it desired to make its accounting period 
conform to that of Gulbransen Company, with which it de¬ 
sired to file a consolidated return. On the same day, Gul¬ 
bransen Company sent a letter to respondent, stating that 
petitioner had filed a separate return for the fiscal year 
July 1, 1929 to June 30, 1930, and requesting permission to 
file a consolidated return, including Gulbransen Company 
for the calendar year 1930 and petitioner for the period 
July 1 to December 31, 1930. 

On November 8, 1930, respondent advised Gulbransen 
Company that specific permission was unnecessary for the 
filing of a consolidated return for 1929 or any subsequent 
taxable year; that under Regulations 75 the privilege of 
making a consolidated return was exercised at the time of 
filing the parent corporation’s return, and the consolidated 
net income must be computed on the basis of the parent 
corporation’s taxable year, including the subsidiary’s in¬ 
come for that period; and that petitioner’s income for the 
calendar vear 1930 should be included in the consolidated 
return to be filed for that year and petitioner’s separate 
return for the fiscal year July 1, 1929 to June 30, 1930 
should be amended so as to cover only the period July 1 
to December 31, 1929. 

On November 15, 1930, petitioner received a letter from 
respondent granting its request to change its ac- 

36 counting period, effective as of December 31, 1930, 
provided the proper adjustments were made in its 

books and returns. Petitioner was directed to close its 
books at that date and to file a return on or before March 
15, 1931, covering the period July 1 to December 31, 1930. 
Petitioner closed its books as directed, and thereafter main¬ 
tained them on the basis of calendar years. 

On February 4, 1931 Gulbransen Company notified re¬ 
spondent that its return for 1930 would include petitioner’s 
taxable income, but did not state for what period. On 
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March 14,1931 a tentative consolidated rethrn for 1930 was 
filed, accompanied by a form executed by petitioner, stat¬ 
ing that petitioner thereby authorized the tnaking of a con¬ 
solidated return on its behalf for the taxable year and con¬ 
sented to the provisions of Regulations 75 j prescribed prior 
to the making of the return. Thereafter, aj consolidated re¬ 
turn was filed, including the income and deductions of both 
corporations for the calendar year 1930 and showing a 
large net loss. A consolidated return was also filed for the 
calendar year 1931, likewise showing a large net loss. 

Gulbransen Company’s loss for 1930 and for the last six 
months thereof exceeded petitioner’s net income for the last 
six months of 1930. For the period January 1 to June 30, 
1930, petitioner sustained a substantial net loss. Peti¬ 
tioner had a substantial net income for the period 
37 July 1 to December 31, 1929, for jwhich six-month 
period respondent determined the deficiency herein 
after crediting the $9,739.95 tax disclosed by petitioner’s 
prior separate return for the entire fiscal year July 1, 1929 
to June 30, 1930. 

Petitioner contends that its tax liability must be deter¬ 
mined on the basis of its full fiscal year July 1, 1929 to 
June 30, 1930, and that it was erroneous to determine a de¬ 
ficiency by taking account of its income during only the 
profitable portion of its full year. The Bohrd held that the 
subsequent filing of a consolidated return for the calendar 
year 1930 retroactively authorized respondent to determine 
petitioner’s income tax liability for a fractional part of the 
period covered by its separate return. 

III. Venue. 

Petitioner desires a review of the final decision of the 
Board of Tax Appeals and its Findings of Fact and Conclu¬ 
sions of Law by the United States Court of Appeals for the 
District of Columbia. 

IV. Assignment of Errors] 

(1) The Board of Tax Appeals erred in holding that a 
deficiency in petitioner’s income taxes could be legally de¬ 
termined for the six-month period July 1 to December 31, 
1929. 
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(2) The Board of Tax Appeals erred in refusing to hold 
that the six-month period July 1 to December 31, 

38 1929 was a part of petitioner’s correct taxable pe¬ 
riod, the fiscal year July 1,1929 to June 30, 1930. 

(3) The Board of Tax Appeals erred in holding that 
after petitioner had filed a return for the fiscal year July 
1, 1929 to June 30, 1930 and that fiscal year had become es¬ 
tablished as its correct taxable year, subsequent events re¬ 
troactively established a fractional part of that fiscal year 
as an independently taxable period. 

(4) The Board of Tax Appeals erred in refusing to hold 
that by filing a separate return on September 15, 1930 cov¬ 
ering the fiscal year July 1, 1929 to June 30, 1930, peti¬ 
tioner elected not to avail itself of its rights, if any, to join 
in a consolidated return for any portion of that fiscal year, 
which election could not be recalled with or without re¬ 
spondent’s consent. 

(5) The Board of Tax Appeals erred in holding that if 
petitioner’s contention should be upheld petitioner would 
avoid a portion of its tax liability by twice deducting from 
its income the loss sustained in the six-month period Jan¬ 
uary 1 to June 30, 1930. 

(6) The Board of Tax Appeals erred in refusing to hold 
that if any of petitioner’s returns required adjustment, it 
should have been the consolidated return for the calendar 

year 1930, rather than petitioner’s separate return 

39 for the fiscal year July 1, 1929 to June 30, 1930 

(7) The Board of Tax Appeals erred in that its 
decision is not supported by the evidence. 

WHEREFORE, petitioner prays that the final decision 
of the Board of Tax Appeals and its Findings of Fact and 
Conclusions of Law be reviewed by the United States 
Cohrt of Appeals for the District of Columbia; that a tran¬ 
script of the record in this proceeding be prepared in ac¬ 
cordance with law and the rules of that Court; that the 
same be transmitted to the clerk of that Court; and that ap¬ 
propriate action be taken to review the errors assigned 
herein. 

EDWARD H. MCDERMOTT. 

i WM M EMERY 

111 West Monroe Street Chi¬ 
cago, Illinois. 

Attorneys for Petitioner . 
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40 State of Illinois, 

County of Cook, ss: 

Edward H. McDermott, being first duly $worn, says that 
he is an attorney of record for the petitioiier in the above- 
entitled proceeding; that as such counsel he is authorized 
to verify the foregoing petition for review; Ithat he has read 
the said petition and is familiar with the statements con¬ 
tained therein; and that the statements made are true to the 
best of his knowledge, information and belief. 

EDWARD H. MCDERMOTT. 

Subscribed and sworn to before me this 11th day of Jan¬ 
uary, 1937. 

GERTRUDE LljJDWIG 
(Seal) Notary Public\ 

My commission expires May 28,1940. 

41 Endorsed: United States Board bf Tax Appeals 
Filed Jan 13 1937 

United States Board of Tax Appeals 
Docket No. 61138 

i 

Wells-Gardner & Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

To: Commissioner of Internal Revenue 

Sir: | 

You are hereby notified that the above-pamed petitioner 
on the 13th day of January, 1937, filed with the Clerk of the 
United States Board of Tax Appeals at Wjashington, D. C., 
a petition for review by the United States Court of Appeals 
for the District of Columbia of the decisioh of the Board of 
Tax Appeals heretofore rendered in the above-entitled 
cause. A copy of the petition for review, including assign¬ 
ments of error, is hereby served upon youj 
Dated this 13th day of January, 1937. j 

EDWARD H. MCDERMOTT 
Attorney for petitioner. 

Service Acknowledged: January 13, 19&7 

MORRISON SHAFROTH 
Chief CounseJ, Bureau of In¬ 
ternal Revenue 
Counsel for JEtespondent 
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42 Endorsed: United States Board of Tax Appeals 
Lodged Mar 6 1937 

Endorsed: United States Board of Tax Appeals Filed 
Mar 8 1937 

United States Board of Tax Appeals 
Docket No. 61138 

Wells-Gardner & Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent . 

Statement of Evidence 

This cause came on for hearing before Honorable Charles 
M. Trammell, Member of the United States Board of Tax 
Appeals, on February 14, 1935. E. H. McDermott, Esq., 
appeared for Petitioner, and H. D. Thomas, Esq., ap¬ 
peared for Respondent. 

After opening statements were made by counsel for both 
parties, Mr. McDermott’s motion to file an amended peti¬ 
tion was granted, Mr. Thomas having no objection thereto. 
Thereupon as stipulation of facts, executed by the respec¬ 
tive attorneys, was filed and made a part of the record. Mr. 
Thomas offered Form 1122, referred to in paragraph 9 of 
the stipulation, in evidence, and the document was re¬ 
ceived in evidence as Respondent’s Exhibit 44 A”. 

Thereupon the following statements were made by the 
respective attorneys: 

Mr. McDermott: In the second sentence of paragraph 11 
of our stipulated facts this phrase occurred: “Petitioner 
had a substantial net income for the period of July 1st to 
December 31st, 1929 and for the period July 1st to Decem¬ 
ber 31st, 1930 in excess of all credit.” 

By that, counsel for both parties mean to say that if it 
were proper to compute the net taxable income for 

43 those particular periods, and if it were so computed 
there would be a net taxable income for each of those 

periods, resulting, of course, in a tax. 

Mr. Thomas: We did not use the word 44 taxable” be¬ 
cause there is no agreement or concession that that is a 
proper taxable period. 
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Mr. McDermott: The purpose is that neither of us 
wished to characterize it as a taxable period. 

Thereupon the hearing was concluded. 

******* * * 

The foregoing statements, together with the stipulation 
of facts and Respondent’s Exhibit “ A” therein referred to 
is all of the material evidence adduced at the hearing be¬ 
fore the Board of Tax Appeals, and the sajne is approved 
by the undersigned, Morrison Shafroth, ChM Counsel, Bu¬ 
reau of Internal Revenue, as attorney for the Commissioner 
of Internal Revenue and by the undersigned, E. H. McDer¬ 
mott, as attorney for the petitioner on review. 


MORRISON SHAFROTH 
Chief Counsel, Bureau of In¬ 
ternal Revenue|, Attorney for 
the Commissioner of Internal 
Revenue 


E. H. MC DERMOTT 
Attorney for Petitioner on Re¬ 
view 

The foregoing is all of the material evidence adduced at 
the hearing, and in order that the same ma^ be preserved 
and made a part of the record, this statement of evidence is 
duly approved and settled this 8th day of March, 1937. 

(s) SAM B. HILL j 

Member — B.oard of Tax Ap¬ 
peals 


44 Filed at Hearing Feb. 14, 1935 

United States Board of Tax Appeals 

Docket No. 61138 j 

Wells-Gardner & Company, Petitioner 

v. 

I 

Commissioner of Internal Revenue, Respondent 

i 

Stipulation of Facts 

It is hereby stipulated and agreed between the parties to 
the above entitled cause, by their respective attorneys, that 


j 

i 
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in the determination of said cause, the United States Board 
of Tax Appeals and any reviewing Court may find the facts 
as hereinafter stated, reserving to both parties, however, 
the right to present at the hearing additional evidence rele¬ 
vant and material to this cause not in conflict with the facts 
herein stipulated: 

1. Petitioner is a corporation organized in 1925 under the 
laws of Illinois. Gulbransen Company is a corporation or¬ 
ganized under the laws of Illinois in 1906. The offices and 
principal places of business of each corporation are located 
in Chicago, Illinois. Gulbransen Company is engaged in 
the manufacture and sale of pianos and player pianos. 
Petitioner is engaged in the business of manufacturing and 
selling radio receivers and accessories. The facts stated 
in this paragraph were true at all times material to this 
proceeding. 

2. On and after May 1,1929 all of petitioner’s cap- 
45 ital stock was owned by Gulbransen Company. 

3. At all times material to this proceeding, the 
books and records of Gulbransen Company were kept upon 
the basis of calendar years. From its organization up to 
and including June 30, 1930, petitioner’s books and records 
were kept upon the basis of fiscal years ending June 30th. 
On December 31, 1930 petitioner closed its books and rec¬ 
ords and thereafter maintained its books and records on 
the basis of calendar years. 

4. On September 10, 1929 petitioner duly filed with the 
Collector its separate income tax return on Form 1120-A 
for its fiscal year ending June 30, 1929, showing thereon a 
tax of $2,3S6.59. 

5. On March 15, 1930 Gulbransen Company duly filed 
with the Collector its separate income tax return on Form 
1120 for its calendar year 1929, showing thereon a net loss 
and no tax liability. 

6. On May 1, 1930 Gulbransen Company filed with the 
Collector Form 1128 (Revised March, 1929), duly executed 
and addressed to the Commissioner. A true and correct 
copy of said form is attached hereto as Exhibit “A” and 
made a part hereof. On May 3, 1930 Gulbransen Company 
sent to the Commissioner a letter, a true and correct copy 
of which is attached hereto and made a part hereof as Ex¬ 
hibit “B”. On May 21,1930 a letter signed by the Deputy 
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Commissioner was sent to Gulbransen Company, a 

46 true and correct copy of which is attached hereto and 
made a part hereof as Exhibit “C”. On July 8, 

1930 the Deputy Commissioner mailed to; the Collector a 
letter, a true and correct copy of which isj attached hereto 
as Exhibit “D” and made a part hereof. ; A copy of said 
letter was duly supplied to Gulbransen Coihpany by the Col¬ 
lector on July 12, 1930. i 

7. On September 15, 1930 petitioner duly filed with the 

Collector its separate income tax return on Form 1120-A 
for its fiscal year ending June 30, 1930 showing thereon a 
tax of $9,739.95. j 

8. On October 30, 1930, petitioner filed jwith the Collec¬ 
tor Form 1128 (Revised March, 1929) duly executed and 
addressed to the Commissioner and also a letter from peti¬ 
tioner to the Collector dated October 30, 1930. True copies 
of said form and letter are attached hereto and made part 
hereof, as Exhibit “E”. On October 30, 1930 Gulbransen 
Company sent to the Commissioner a letted, a correct copy 
of which is attached hereto as Exhibit “jF” and made a 
part hereof. On November 8, 1930 the Deputy Commis¬ 
sioner of Internal Revenue sent a letter to Gulbransen 
Company, a true and correct copy of which is attached 
hereto and made a part hereof as Exhibit “jG”. On Novem¬ 
ber 15, 1930 said Deputy Commissioner sent a letter to the 
Collector, a true and correct copy of which iis attached here¬ 
to and made a part hereof as Exhibit “H”J A copy thereof 

was supplied by said Collector to petitioner on No- 

47 vember 19, 1930. On February 4, 1931, Gulbransen 
Company sent a letter to the Comipissioner, a true 

and correct copy of which is attached hereto and made a 
part hereof as Exhibit “I”. ! 

9. On March 14, 1931 petitioner and (gulbransen Com¬ 
pany filed a tentative consolidated return |for the calendar 
year 1930. Pursuant to extension of tinie granted, peti¬ 
tioner and Gulbransen Company duly filed! on May 15, 1931 
a consolidated return for the calendar year 1930 including 
therein the incomes and deductions of (gulbransen Com¬ 
pany and petitioner for said calendar year and showing 
thereon a large net loss. On March 14, 1931, accompany¬ 
ing the tentative return, Form 1122, duly executed by peti¬ 
tioner, was filed with the Collector. 
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10. At or before the time required by law, petitioner and 
Gulbransen Company filed a consolidated return for the cal¬ 
endar year 1931 including therein the incomes and deduc¬ 
tions of Gulbransen Company and petitioner. Said return 
showed a large net loss. 

11. In computing the deficiency herein for the six months 
period ended December 31, 1929 respondent has given peti¬ 
tioner credit for the amount shown on petitioner’s return 
and paid for the entire fiscal year ending June 30, 1930. 
Petitioner had a substantial net income for the period July 
1 to December 31, 1929 and for the period July 1 to De¬ 
cember 31, 1930 in excess of all credits, and a substantial 

net loss for the period January 1 to June 30, 1930. 

48 Gulbransen Company had a loss for the calendar 

year 1930 and for the last six months thereof which 

was in excess of petitioner’s net income for the last six 

months of said vear. 

* 

12. Each return hereinabove referred to may be received 
in evidence in this proceeding. 

13. As used in this stipulation, the word “Collector” 
means the Collector of Internal Revenue at Chicago, Illi¬ 
nois, and the word “Commissioner” means the Commis¬ 
sioner of Internal Revenue. 

edward h. McDermott 

Attorney for Petitioner 
ROBERT H. JACKSON 

E. 

I Attorney for Respondent 

February 13, 1935. 
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49 Exhibit “A” 

Form 1128 I 

Treasury Department 
Internal Revenue Service 
Revised March, 1929 

Application for Change in Accounting Period 

j 

To be filed with the collector for >|our district 


Datle May 1, 1930 

Commissioner of Internal Revenue: 

Through the Collector of Internal Revenue at Chicago, 
Illinois. | 

Sir: | 

Application is made by the undersigned to change the ac¬ 

counting period of the taxpayer named bellow from the tax¬ 
able year ending December 31, 1930, to! the taxable year 
ending June 30, 1930 ! 

The following information is submitted in connection 
with the proposed change: 

1. Name of taxpayer Gulbransen Company 

2. Address Chicago 3232 W. Chicago Ave. Illinois 

(City) (Street) (State) 

3. Is the business conducted as an individual, partnership, 
or corporation? Corporation 

4. Date of incorporation 1906 Date business commenced 

1906 * | 

5. If a corporation, was a consolidated return filed for the 
taxable year 1924 or thereafter? No |If the answer is 
“Yes,” list on the reverse side the names of the corpora¬ 
tions composing the affiliated group. 

6. State specifically the dates upon wjiich the books of 
account were opened and closed each vea|- for the past five 
vears. 

mt 

Date books were opened January 1, 1925 Date books 
were closed December 31, 1925 
Date books were opened January 1, 1926 Date books 
were closed December 31,1926 
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Date books were opened January 1, 1927 Date books 
were closed December 31, 1927 
Date books were opened January 1, 1928 Date books 
were closed December 31, 1928 
Date books were opened January 1, 1929 Date books 
were closed December 31, 1929 

Date books were opened_ Date books were 

closed_ 

7. State specifically the date upon which the taxable year 
began and ended as shown on returns filed for the past five 
years. 

Date taxable year began January 1, 1925 Date taxable 

vear ended December 31, 1925 
* • 

Date taxable year began January 1, 1926 Date taxable 
vear ended December 31,1926 

Date taxable year began January 1, 1927 Date taxable 
year ended December 31, 1927 

Date taxable year began January 1, 1928 Date taxable 
vear ended December 31, 1928 

Date taxable year began January 1, 1929 Date taxable 
vear ended December 31, 1929 

Date taxable year began_-.Date taxable year ended 

8. Give reasons why the change is desired June 30 is a 
more natural time to close the books, as the business is 
quietest and the inventory lowest. The subsidiary acquired 
alreadv has a fiscal vear closing at June 30. 

The Gulbransen Company requests permission to file a 
consolidated return at June 30, 1930 to include twelve 
months of the subsidiary, 7/1/29 to 6/30/30, and six months 
of its own operations, Jan. 1 to June 30, 1930. If the com¬ 
missioner refuses to permit the inclusion of the foregoing 
we desire to withdraw this application. 

1 GULBRANSEN COMPANY, A Corporation 

bv EDWARD B HEALY Its Secretary 

Applicant. 

Approved: 


(Seal) 


Collector. 

(over) 
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Endorsed: Negative Made Feb. 15 19$5 For Additional 
positives return this negative to Bergef & Wagoner Chi¬ 
cago, Illinois 

50 EXHIBIT “B” 

Gulbransen Company Chicago 

May 3rd, 1930. 

Chicago, Illinois. 

Honorable Robert H. Lucas, 

Commissioner of Internal Revenue, 

Washington, D. C. 

SUBJECT: Request of Gulbransenj Company for 
the privilege of making a consolidated return. 

Dear Sir: 

Gulbransen Company, an Illinois corporation with a cal¬ 
endar year ending December 31st, 1929, purchased and ac¬ 
quired on May 1st, 1929, all of the issued and outstanding 
capital stock of Wells-Gardner & Co., a corporation of Illi¬ 
nois, said outstanding stock consisting j of three hundred 
(300) shares of common stock, the only class of stock issued 
or outstanding; the purchase price for sdid stock being five 
thousand (5000) shares of a par value of $100.00 each of the 
common capital stock of Gulbransen Company, plus $45,- 
000.00 cash, and an amount of money equ|al to fifty per cent 
(50%) of the net profits of Wells-Gardnejr & Co. for the pe¬ 
riod May 1st, 1929, to June 31st, 1930, but not to exceed 
fifty percent (50%) of $210,000.00, which iat its maximum of 
profit would bring the total cost of the subsidiary stock to 
a total of $650,000.00. 

The parent corporation, Gulbransen Company, is and has 
been for many years, a manufacturer of pianos and player 
pianos, and deemed it advisable and necessary to enter the 
radio manufacturing field in connection \yith its piano busi¬ 
ness. Upon the purchase by Gulbransen Company of said 
Wells-Gardner & Co. on May 1st, as above stated, all 

51 the machinery and all the equipment of Wells-Gard¬ 
ner & Co. and its business, was transferred to the 

plant of Gulbransen Company on or abhut May 1st, 1929, 
and has ever since then continued as a branch or subsidiary 
of Gulbransen Company, but its corporate entity still being 
retained. Thereupon Gulbransen Company acquired the 
full and usual license to manufacture radios from the Radio 
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Corporation of America and other patentees, and the exec¬ 
utive officers of Wells-Gardner & Co. have continued with 
the latter ever since said purchase. 

From May 1st, 1929, to December 31st, 1929, Wells-Gard¬ 
ner & Co. centered all of its attention and activity upon 
building up production of radio sets, and Gulbransen Com¬ 
pany was under the belief that it could not file a consoli¬ 
dated return due to the different closing dates of the par¬ 
ent and subsidiary companies, the parent corporation hav¬ 
ing a calendar year closing, and the subsidiary a fiscal year 
ending June 30th. After this separate return was filed it 
was discovered that a consolidated return could and might 
properly have been filed December 31st, 1929; therefore 
the filing of the separate return was not knowingly an elec¬ 
tion to file separately, but was due to a lack of full knowl¬ 
edge of the requirements. Gulbransen Company therefore 
respectfully requests that the Commissioner permit Gul¬ 
bransen Company either to file an amended consolidated 
return at December 31st, 1929, or, in the future, to file its 
tax returns including therein the income and deductions of 
i the subsidiary Wells-Gardner & Co. as a consolidated 
52 tax return of both companies, the first of such re¬ 
turns to be filed as of June 30th, 1930, the closing of 
the fiscal year of the subsidiary. 

In the event that the foregoing information is not suffi¬ 
cient to enable the Commissioner to reach a decision in the 
matter, we suggest that a conference be granted with the 
Commissioner, at which time our representative will call at 
the Commissioner’s office with such further information as 
the Commissioner may desire, and we would ask that such 
conference, if any, be held within the next week or ten days, 
as we are making application with the local Collector at 
Chicago for change of accounting period of Gulbransen 
Company to June 30th, 1930, and we would appreciate a de¬ 
cision in the matter prior to June 1st, 1930. 

The above and foregoing statement is a true statement to 
the best of my knowledge and belief. 

GULBRANSEN COMPANY 
. By: (sgd) EDWARD B. HEALY 
(corporate seal) Secretary . 

EBH :H JR 





WELLS-GARDNER AND CO. VS. GUY T. HELVERING. 43 
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Subscribed and sworn to before me, a Notary Public in 
and for the County of Cook, in the State of Illinois, this 3rd 
day of May, 1930. 

(sgd) EDWIN Tj BREEN 

(Notary seal) Notary Public, Cook County, 

III 

i 

53 EXHIBIT “C” j 

Mailed 
May 21 1930 

IT :AR :C-2 

MW | 

Gulbransen Company, 

Kedzie, Sawyer, Spaulding and Chicago Avenues, 
Chicago, Illinois. 

Sirs: | 

i 

i 

Reference is made to your letter dated M^y 3, 1930, rela¬ 
tive to filing an amended return on a consolidated basis for 
the calendar year 1929. 

You are advised that article 10, Regulations 75, provides 
as follows: 

4 'The privilege of making a consolidated return for any 
taxable year of an affiliated group must be exercised at the 
time of filing the return of the parent corporation for such 
a year. Under no circumstances can such privilege be ex¬ 
ercised at any time hereafter.’’ 

Since your corporation (the parent coriipany) filed a 
separate return for the calendar year 1929, your privilege 
for filing separate returns has been exercised and an 
amended return on a consolidated basis is not acceptable 
for the year 1929. 

You are advised that in accordance with the provisions 
of section 141 of the Revenue Act of 1928 and article 1, 
Regulations 75, a group of corporations affiliated within the 
meaning of that authority have the privilege of making a 
consolidated return for the taxable year 19j29 or any sub¬ 
sequent taxable year, in lieu of separate returns. Such 
privilege, however, is given upon the conditibn that all cor¬ 
porations which have been members of the Affiliated group 
at any time during the taxable year for whiqh the return is 
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made, consent to the regulations and any amendments 
thereof duly prescribed prior to the making of the return 
and applicable to such year. In view of the foregoing, per¬ 
mission for filing a consolidated return for the taxable year 
1930 is, therefore, not necessary. 

Your attention is invited to article 14, Regulations 75, 
which provides that where a subsidiary corporation has a 
different taxable year than the parent corporation, the in¬ 
come of the subsidiary corporation must be adjusted 

54 to conform to the accounting period and taxable year 
of the parent corporation. 

If a consolidated return is filed by your corporation for 
the vear 1930, it should be filed for the calendar vear end- 
ing December 31, 1930, unless permission is granted by the 
Commissioner to change such basis, as this represents the 
accounting period and taxable year of your corporation 
(the parent company). 

In the event of further communication relative to this 
matter, reference should be made to the symbols IT :AR :C- 
2-MW. 

Respectfully, 

(Signed) DAVID BURNET 
Deputy Commissioner. 
das 

55 EXHIBIT “D” 

IT :AR :C :6 
AHM 

July 8, 1930 

Collector of Internal Revenue, 

Chicago, Illinois. 

Reference: IT :C :JWH 
In Re: Gulbransen Company, 

3232 W. Chicago Avenue, 

Chicago, Illinois. 

Receipt is acknowledged of your letter of May 31, 1930, 
enclosing an application from the above mentioned com¬ 
pany requesting permission to change its accounting period 
and taxable year from December 31 to June 30. 

The corporation makes this request for a change in its ac¬ 
counting period and taxable year contingent upon permis- 
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sion being granted by the Commissioner to file a consoli¬ 
dated return including its income for the period from Jan¬ 
uary 1, 1930 to June 30, 1930 and the incoijne of its subsid¬ 
iary for the entire fiscal year ended June 30, 1930. If per¬ 
mission to file in such manner is denied, the taxpayer de¬ 
sires to withdraw this application. 

From the information on file in this office it appears that 
Wells-Gardner and Company became affiliated with Gul- 
bransen Company on May 1, 1929, the date! on which its en¬ 
tire capital stock was acquired by the latter company. 

It further appears that Wells-Gardner and Company filed 
a return for its fiscal year ended June 30, 1929, and that 
Gulbransen Company filed a separate return for its calen¬ 
dar year 1929. 

You are advised that since the corporations in question 
did not exercise their privilege of filing a iconsolidated re¬ 
turn in accordance with the provisions of Article 13 (b), 
regulations 75, including the income of Gjulbransen Com¬ 
pany for the entire calendar year 1929 and the income of 
Wells-Gardner and Company for the period from May 1, 
1929, the date on which it was acquired, to December 31, 

1929, there is no authority for including the income for the 
period from June 1, 1929 to December 31,j 1929, of Wells- 
Gardner and Company in a consolidated return. 

Permission is, therefore, denied the Gnlbransen Com¬ 
pany to change its accounting period and taxable year from 
a calendar year ending December 31 to a fiscal year ending 
June 30 and to file a return including its income for the pe¬ 
riod from January 1, 1930 to June 30, 1930 and the income 
of its subsidiary for the entire fiscal year bnding June 30, 

1930. | 

The taxpayer’s application on form 1128 is returned 
herewith. 

A copy of this letter should be furnished the taxpayer as 
advise as to the action taken on the application. 

(Signed) DAVID BURNET 
Deputy Commissioner. 

Enclosures: 

Application on Form 1128 

Two copies of this letter. 
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56 EXHIBIT “E” 

Form 1128 Treasury Department Internal Revenue 
Service Revised March, 1929 

Application for Change in Accounting Period 

To be Filed with the Collector for Your District 


Date October 30th, 1930. 

Commissioner of Internal Revenue: 

Through the Collector of Internal Revenue at Chicago, 
Illinois 

Sir: 

Application is made by the undersigned to change the ac¬ 
counting period of the taxpayer named below from the tax¬ 
able year ending June 30th, to the taxable year ending De¬ 
cember 31st 

The following information is submitted in connection 
with the proposed change: 


1. Name of taxpayer Wells-Gardner & Company 

2. Address Chicago 816 No. Kedzie Avenue Illinois 

(City.) (Street.) (State.) 

3. Is the business conducted as an individual, partner¬ 
ship, or corporation? Corporation 

4. Date of incorporation October 5th, 1925 Date busi¬ 
ness commenced October 5th, 1925 

5. If a corporation, was a consolidated return filed for 
the taxable vear 1924 or thereafter? No If the answer is 
44 Yes,” list on the reverse side the names of the corpora¬ 
tions composing the affiliated group. 

6. State specifically the dates upon which the books of ac¬ 
count were opened and closed each year for the past five 
vears. 

Date books were opened Oct. 5, 1925 Date books were 
closed June 30, 1926 

Date books were opened July 1, 1926 Date books were 
closed June 30, 1927 

Date books were opened July 1, 1927 Date books were 
closed June 30, 1928 
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Date books were opened July 1, 1928 Date books were 
closed June 30,1929 

Date books were opened July 1, 1929 Date books were 
closed June 30,1930 

Date books were opened. Date books were 

closed. 

7. State specifically the dates upon which the taxable 
year began and ended as shown on return^ filed for the past 
five years. 

Date taxable year began Oct. 5, 1925 Date taxable year 
ended June 30,1926 j 

Date taxable year began July 1, 1926 Date taxable year 
ended June 30, 1927 

Date taxable year began July 1, 1927 Date taxable year 
ended June 30, 1928 

Date taxable year began July 1, 1928 pate taxable year 
ended June 30,1929 

Date taxable year began July 1, 1929 Date taxable year 
ended June 30, 1930 

Date taxable year began. pate taxable year 

ended . 

8. Give reasons why the change is desired This company 
is a wholly owned subsidiary of the Gulbransen Company. 
The parent company’s taxable year ends December 31st and 
it is desired to file a consolidated return. 


Approved: 


WELLS-GARDNER & COMPANY 
FRANK DILLBAH^ER 
Treas. 

Applicant. 


Collector. 

(over) 

57 Instructions 

An application for a change in accounting period from 
calendar year to fiscal year, or fiscal year!to calendar year, 
or from one fiscal year to another fiscal year, shall be made 
on this form and forwarded to the Collector for the tax¬ 
payer’s district prior to the expiration of!thirty days from 
the close of the proposed taxable year. The taxpayer, when 
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advised that the application has been approved by the Com¬ 
missioner, will thereafter keep books and make returns 
upon the basis of the new accounting period. A calendar 
year means an accounting period of twelve months ending 
on December 31, and a fiscal year means an accounting pe¬ 
riod of twelve months ending on the last day of any month 
other than December. 

In case a person has been filing individual returns on the 
calendar year basis and makes application to change to a 
fiscal year basis, it will be necessary for the taxpayer to 
show that books of account are kept in which the income 
from all sources is recorded before such application can be 
approved. 

The application shall be signed in the case of a partner¬ 
ship with the name of any one of the partners followed by 
the designation “Member of partnership.” Where the tax¬ 
payer is a corporation, the application shall be signed with 
the corporate name, followed by the signature and title of 
an officer of the corporation empowered under the laws of 
the State in which the corporation is organized to sign for 
the corporation. 

An application made by an agent in behalf of a taxpayer 
must be accompanied by a power of attorney signed by the 
taxpayer, specifically authorizing the change. 

EXHIBIT “E” (cont’d.) 

58 October 30, 1930. 

Collector of Internal Revenue, 

Chicago, Illinois. 

Dear Sir: 

Enclosed herewith please find application for change in 
accounting period, Form 1128. 

This company is a wholly owned subsidiary of the Gul- 
bransen Company and the change is requested in order to 
establish uniformity in the accounting period and for the 
purpose of filing a consolidated return. 

Yours very truly, 

WELLS-GARDNER & COMPANY 
I (Signed) E. Q. KRUCHTEN, 

Asst. Treas. 
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59 EXHIBIT “F” 

Commissioner of Internal Revenue, 
Washington, D. C. 

Dear Sir:— 


October 30, 1930. 


Wells-Gardner & Company is a wholly cjwned subsidiary 
of this company, having been acquired as of May 1st, 1929. 

The fiscal year of Wells-Gardner & Company ends on 
June 30th and the taxable year of this company ends on De¬ 
cember 31st. As at December 31st, 1929, this company neg¬ 
lected to file a consolidated return, and as a result, Wells- 
Gardner & Company filed a return for the fiscal year ended 
June 30th, 1930. 

Application has been made to the Collector of Internal 
Revenue at Chicago, Illinois to change the fiscal year of the 
Wells-Gardner & Company from June 30th to December 
31st. | 

Permission is hereby requested to file a consolidated re¬ 
turn of the Gulbransen Company and Wells-Gardner & 
Company for the calendar year ending December 31st, 1930. 
The consolidated return will, of course, only include the op¬ 
erations of Wells-Gardner & Company for the period from 
July 1st, to December 31st, 1930. 

Yours very truly, 

GULBRANSEN COMPANY 
(Signed) E. Q. KRUCHTEN 
Z Asst. Treas. 


EXHIBIT “G” 


IT :AR :D-6 
EBN 


Mailed 
Nov. 8 1930 


Gulbransen Company, 

3232 West Chicago Avenue, 

Chicago, Illinois. 

Sirs: 

Reference is made to your letter dated October 30, 1930, 
requesting permission to change the basis of filing income 
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tax returns from the separate basis to the consolidated 
basis for the year 1930. 

Section 141(a) of the Revenue Act of 1928 grants an af¬ 
filiated group of corporations the privilege of making a con¬ 
solidated return for the taxable vear 1929 or anv subse- 

•» 9 / 

quent taxable year, in lieu of separate returns. Specific 
permission for the filing of a consolidated return is there¬ 
fore not required in the instant case. 

Under article 10 of Regulations 75, the privilege of mak¬ 
ing a consolidated return is exercised at the time of filing 
the return of the parent corporation. 

In regard to the proper preparation of a consolidated re¬ 
turn for the calendar year 1930, since Wells-Gardner and 
Company closes its books on the basis of a fiscal year end¬ 
ing June 30, article 14 of Regulations 75 provides that the 
taxable year of the parent corporation shall be considered 
as the taxable year of the affiliated group which makes a 
consolidated return, and the consolidated net income must 
be computed on the basis of that taxable year. 

Article 13 (a) of Regulations 75 provides that except for 
changes in an affiliated group by way of additions of new 
companies becoming affiliated or of elimination of old com¬ 
panies ceasing to be affiliated, a consolidated return must 
include the income of the parent and of each subsidiary for 
the entire taxable year. Accordingly, the income of Wells- 
Gardner and Company, for the period January 1 to June 
30, 1930, should be included in the consolidated return to be 
filed for the calendar year 1930 and its return for the fiscal 
year ending June 30,1930 should be amended so as to cover 
the period from July 1 to December 31, 1929, only. 

In the event of further correspondence relative to this 
matter, reference should be made to the svmbols IT :AR :D- 
6-EBN. 

Respectfully, 

W. T. SHERWOOD 
Acting Deputy Commissioner . 

H 


lek/D 
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61 EXHIBIT “H” ! 

Noveiriber 15, 1930. 

IT :E :RR 
CBF 

Collector of Internal Revenue, 

Chicago, Illinois. 

Reference: IT :C:JWH | 

Receipt is acknowledged of your letter dated November 3, 
1930, transmitting application, form 1128, dated October 30, 
1930, filed by Wells-Gardner and Company, 816 North Ked- 
zie Avenue, Chicago, Illinois, requesting permission to 
change its taxable year from the fiscal year ending June 30 
to the calendar year. 

Permission is hereby granted Wells-Gardner & Company 
to change the basis of computing its income and filing in¬ 
come tax returns from the fiscal year ending! June 30 to the 
calendar year, effective as of December 31, |1930, provided 
the proper adjustments are made in its books of account 
and returns of income. To effect the changp, the corpora¬ 
tion will be required to close its books on Dec. 31, 1930 and 
to file a return on or before March 15, 1931, covering the 
period July 1 to December 31, 1930. This return should be 
accompanied with a statement to the effect that the books 
of the corporation have been adjusted to conform to the cal¬ 
endar year. Returns for subsequent years must be made on 
the basis of the full calendar year and will be due on or be¬ 
fore March 15 of-each year. The attention 6f the corpora¬ 
tion should be directed to the fact that in determining the 
tax on the return covering the period July 1 to Dec. 31, 
1930, the net income must be placed on an annual basis and 
the tax computed in accordance with section 47 (c) of the 
Revenue Act of 1928. I 

The enclosed copy of this letter should be forwarded to 
the corporation with instructions to attach! it, or a copy 
thereof, to the return for the period July 1 tb December 31, 
1930, as authority for the change herein granted. 

By direction of the Commissioner. 

(Signed) W. T. SHERWOOD 
Enclosure: Deputy Commissioner . 

Copy of letter. 

MLS-4 
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62 EXHIBIT “I” 

Gulbransen Company 
; Chicago 

Feb. 4, 1931 

Commissioner of Internal Revenue, 

Chicago, Illinois. 

Dear Sir:— 

Please be adviced that the Gulbransen Company, in filing 
its return for the year 1930, will include the taxable income 
of Wells-Gardner & Company, its wholly owned subsidiary. 

Yours very truly, 

i GULBRANSEN COMPANY 

(Signed) E. Q. KRUCHTEN 
Asst. Treasurer 

63 Form 1122 Treasury Department Internal Revenue 
Service 

Authorization and Consent of Subsidiary Corporation In¬ 
cluded in a Consolidated Income Tax Return and Re¬ 
turn of Information 

Endorsed: U. S. Board of Tax Appeals Div 2 Docket 
61138 Admitted in Evidence Feb 14 1935 Respondent’s 
Exhibit “A” 

For Calendar Year 1930 

Or Fiscal Year begun., 1929 and ended 

.1930 

Or for Period begun.. 1929 and ended 

.1930 

Print Plainly Corporation’s Name and Business Address 
If return is for calendar year 1930, file it on or before 
March 15, 1931. 

If the return is for a fiscal year, file it on or before the 
15th day of the third month following the close of the fiscal 
year. 
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WELLS-GARDNER & CO. 

I 

(Name of subsidiary) 

816 No. Kedzie Ave., 

(Street and number or rural route) 

Chicago, Illinois. 

(Post office and State) 

Serial Number. Date received 

Collector of Internal Revenue Chicago Exam Return 
Mar 14 1931 Filed 

l 

(1) Date incorporated October 20, 1925 Under laws of 
what State Illinois 

(2) Kind of business Manufacturing—Radio 

(3) Name of parent corporation Gulbransen Company 

(4) Address of parent corporation 3232 West Chicago 
Ave., Chicago, Illinois. 

(5) Internal revenue district in which consolidated re¬ 
turn is filed Chicago (Give district, or city and State) 

The above-named subsidiary corporation hereby author¬ 
izes the above-named parent corporation (ot in the event of 
its failure, the Commissioner or the Collector) to make a 
consolidated return on its behalf for the taxable year for 
which this form is filed, and for each taxable year there¬ 
after that a consolidated return must be made under the 
provisions of Article 11 (a) of Regulations 'fb. 

The above-named subsidiary corporation, in considera¬ 
tion of the privilege of joining in the making of a consoli¬ 
dated return with the above-named parent corporation, 
hereby consents to and agrees to be bound by the provisions 
of Regulations 75 prescribed prior to the making of this re¬ 
turn. This consent is applicable to the taxable year for 
which this form is filed and to each taxable year thereafter 
that a consolidated return must be made under the provi¬ 
sions of Article 11 (a) of Regulations 75. 


Affidavit 

We, the undersigned, president and treasurer of the 
above-named subsidiary corporation, being severally duly 
sworn, each for himself deposes and says ^hat the above- 
named subsidiary has authorized him to execute this form 

f I 

on its behalf, and that this form, including the accompany¬ 
ing list (if any), has been examined by him and the infor- 
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mation contained herein is, to the best of his knowledge and 
belief, a true and complete return of information made in 
good faith pursuant to the Revenue Act of 1928 and the 
Regulations issued thereunder. 

(s) A. S. WELLS 
President 

(s) FRANK DILLBAHNER 
(Corporate Seal) Treasurer 

Sworn to and subscribed before me this 13th day of 
March, 1931 

(s) L. W. PETERSON 

(Signature of officer adminis¬ 
tering oath) 

(Notarial Seal) Notary Public (Title) 

64 Instructions 

Two duplicate originals of this form must be prepared by 
each subsidiary corporation. Each form must be executed 
under the corporate seal, and sworn to by the persons then 
qualified to swear to a separate return of the subsidiary. 
One of these forms shall be forwarded to the parent corpo¬ 
ration to be filed with the consolidated return; and the other 
filed, at or before the time the consolidated return is filed, 
in the office of the Collector for the district prescribed for 
the filing of a separate return by the subsidiary. 

(File this form with the Collector for the district in which 
the subsidiary has its principal office or place of business) 

' U. S’. Government Printing Office 1930 2-15259a 

65 Endorsed: United States -Board of Tax Appeals 
Filed Feb 24 1937 

United States Board of Tax Appeals 
Docket No. 61138 

Wells-Gardner & Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent . 

To the Clerk of the United States B.oard of Tax Appeals: 

You will please prepare, transmit, and deliver to the 
Clerk of the United States Court of Appeals for the District 



55 


WELLS-GARDNER AND CO. VS. GUY T. HEtVERING. 

i 

I 

of Columbia copies, duly certified as correct, of the follow¬ 
ing documents and records in the above-eijititled proceed¬ 
ing, in connection with the petition for review heretofore 
filed by the petitioner: 

(1) Docket entries of the proceeding before the Board. 

(2) Pleadings before the Board: 

(a) Petition, including annexed copy o^ the deficiency 
letter. 

(b) Answer of respondent. 

(c) Motion to amend petition and amended petition. 

(d) Answer of respondent to amended petition. 

(e) Reply of petitioner to answer to amended petition. 

(3) Findings of fact and opinion of the koard. 

(4) Decision of the Board. 

(5) Petition for review. 

(6) Notice of filing petition for review, wi^h admission of 
service on counsel for respondent. 

(7) Stipulation of venue. 

(8) Statement of evidence as settle^ and proved, 
including: 

(a) Stipulation of facts, with Exhibits “Aj” to “I” inclu¬ 
sive, all attached thereto. 

(b) Respondent’s Exhibit “A”. 

(9) Orders enlarging time for preparation of statement 
of evidence and for transmission of the record to the Court 
of Appeals not included in record. 

(10) This praecipe. 

E. H. McDERMdTT. 

i 

Attorney for Petitioner 

i 

i 

Service of a copy of the within praecipe is hereby 
admitted this 24th day of February, 1937. 

MORRISON SHAFROTH 
Attorney for Respondent 


| 

i 


i 

i 
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66 United States Board of Tax Appeals 

I Washington 

Docket No. 61138 

! Wells-Gardner & Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent . 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 65, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 10th day of 
March, 1937. 

B. D. GAMBLE 
Clerk, United S-tates Board of 
(Seal) Tax Appeals . 

Endorsed on Cover: No. 6927 Wells-Gardner and Com¬ 
pany, Petitioner, vs. Guy T. Helvering, Commissioner of 
Internal Revenue. United States Court of Appeals for the 
District of Columbia Filed Mar 12 1937 Moncure Burke, 
Clerk 



77Urr\<A*> fcfv 


l £RK 


IN THE 


United States fflnnrt of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 


WELLS-GARDNER AND COMPANY, 


Petitioner, 


I 

GUY T. HELVERING, Commissioner of Internal Revenue. 


Appeal from the Board of Ta^ Appeals. 


BRIEF FOR PETITIONER. 


Wm. M. Emery, 
Daniel R. LaBar, 
Karl Riemer, 

Of Counsel . 


Edward H. McDermott, 
Ellsworth C. Alvord, 

i 7 

Counsel for Petitioner . 


TMCOUNTMOftP-WAMtCM MlNTINO COMPANY. 2J0WCST JACKSON. CMJOAOO 














INDEX. 


Previous Opinion . 

Jurisdiction . 

Question Presented . 

Statutes and Regulations Involved 
Statement of Facts . 


page 

1 

1 

2 

2 

2 


Specification of Errors to be Urged.L. 6 

Summary of Argument... 8 

Argument: 


I. Petitioner’s Correct Taxable Year and the Only 
Period for Which Its Tax Liability Can Properly 
Be Determined Is the Full Fiscal Year Ended 


June 30, 1930 .[. 9 

A. Petitioner was obligated to fil^ a return on Sep¬ 

tember 15, 1930, covering its fiscal year ended 
June 30, 1930 . i . 9 

i 

B. The consolidated returns provisions of the Act, 

construed in harmony with other statutory 
provisions, are subject to conditions that peti¬ 
tioner failed to satisfy .... I. 11 

C. The consolidated returns regulations do not 

meet the situation ... 13 

D. Petitioner’s correct taxable y$ar is not altered 

by a subsequent unauthorized consolidated 
return .L. 14 


II. By Filing a Separate Return on September 15, 1930, 
for Its Fiscal Year Ended June 30, 1930, Peti¬ 
tioner Made an Election Which Precludes It From 
Joining Subsequently in a Consolidated Return 


Covering Any Portion of That Fiscal Year. 16 

A. The taxpayer must elect between separate and 

consolidated returns ... 16 

















11 


B. The election is determined by the returns ac¬ 

tually filed. 19 

C. Petitioner’s separate return constituted an elec¬ 

tion on the facts. 23 

D. Petitioner’s parent corporation acquiesced in 

the election . 24 

E. The election may be made by the return of 

either the subsidiary or the parent. 25 

! F. The Regulations are consistent with these well- 

established principles . 27 

G. The Board’s decision produces impracticable 

consequences . 28 

H. The consequences of petitioner’s election cannot 

be altered by subsequent acts or agreements.. 29 

III. A Deficiency Cannot Validlv Be Determined for a 

Portion Only of Petitioner’s Taxable Year. 33 

IV. Equitable Considerations Do Not Support the 

Board’s Decision . 34 

Conclusion . 37 

Appendix . 39 















Ill 


Citations. 
Cases: 


PAGE 


Alameda Inv. Co. v. McLaughlin, 33 F. (2d) 120.19,31 

Apartment Corporation, 17 B. T. A. 876.. 26 

Belvidere Lumber Co., Inc., 6 B. T. A. 84-j.20,22,31 

Brant Co., John M. v. United States, 40 F. (2d) 126, cert. den. 

51 S. Ct. 100.. 15 

Briarly, Sarah, 29 B. T. A. 256 .. 21 

Brooklyn Beading & Novelty Co., 18 B. T. A. 4p0. 26 

Brownsville Ice & Storage Co., 18 B. T. A. 439^ app. dis. C. C. 


A.—3, 1931 .j. 22 

Buttolph v. Commissioner, 29 F. (2d) 695 . .|. 21 

Community Water Service Company, 32 B. T. A. 164. 29 

Corner Broadway—Maiden Lane, Inc. v. Commissioner, 76 F. 

(2d) 106 .|. 13 

Detroit Gear & Machine Co. v. Helvering, 75 ik (2d) 660.. .25, 36 

Dr. Pepper Bottling Co. v. Commissioner, 69 If. (2d) 768- 20 

Downes, R. Jr, 5 B. T. A. 1029 ..21, 31 

Duke Power Co. v. Commissioner, 44 F. (2d) 543, cert. den. 

282 U. S. 903 .1. 25 


Elgin Compress Co, 31 B. T. A. 273.j. 33 

Fletcher American National Bank, 33 B. T. Ai 453. 20 

Fontana Union Water Company, 24 B. T. A. 1045. 26 

Forest Glen Creamery Company, 33 B. T. A. 564. 33 

Freese’s Sons, George, 18 B. T. A. 416.1.15,22,29 


Hadden v. Commissioner, 49 F. (2d) 709.. 35 

Harbour-Longmire Co, 18 B. T. A. 33.|. 22 

Helvering v. Brooklyn City R. Co, 72 F (2d) 274... .10,15, 31, 33 

Helvering v. Morgan’s Incorporated, 293 U. S| 121. 11 

Helvering v. New York Trust Company, 292 IJ. S. 455. 11 

Hood Brick Co, B. Mifflin, 19 B. T. A. 785. . 22 

Hoover-Bond Co. v. Denman, 59 F. (2d) 909.. 15 

Jackson Furniture Co. v. McLaughlin, 85 F. (2d) 606. 15 

Lawyers Building Corporation, 35 B. T. A. 540.21,26 

Lebolt & Co. v. United States, 67 Ct. Cl. 422.. 18 




























IV 


Liberty Realty Corporation, 26 B. T. A. 1119. 21 

Lucas v. St. Louis National Baseball Club, 42 F. (2d) 984_ 19 

Manchester Savings Bank and Trust Company, 34 B. T. A. 

1008 . 21 

Morris v. Commissioner, 40 F. (2d) 504. 21 

Peerless Pattern Company, The, 29 B. T. A. 767. 23 

Phillips, T. C., 9 B. T. A. 153. 31 

Pine Ridge Coal Company, 23 B. T. A. 489.20, 31 

Pittsburgh & West Virginia Railway Company, 32 B. T. A. 

66 . 33 

Radiant Glass Co. v. Burnet, 54 F. (2d) 718. 22 

Rundel, Morgan, 21 B. T. A. 1019. 21 

Safety Electric Products Co., Inc. v. Helvering, 70 F. (2d) 

439 .22,25 

Second National Bank of Philadelphia, 33 B. T. A. 750. 29 

Smith Paper Company, 31 B. T. A. 28, afFd 78 F. (2d) 163, 

cert. den. 296 U. S. 627.15,26,30 

Strauss, Sylvia S., 33 B. T. A. 855, aff’d C. C. A.—2, 1937.... 21 

United States v. Pettigrew, 81 F. (2d) 666.21,22 

Willcuts v. Gradwohl, 58 F. (2d) 587. 15 

Statutes: 

Revenue Act of 1928: 

Sec. 41 .9,11,13,14,39 

Sec. 52(a) .9,13,14,39 

Sec. 53(a)(1) .9,13,14,39 

Sec. 141 .11,12,13,16,25,39 

Sec. 705 . 15 

Revenue Acts of 1926, 1924 and 1921, Sec. 240(a).17,40 

Regulations : 

Regulations 74: 

Article 324 .9, 40 

Article 361 . 10,24,40 

Regulations 75: 

Article 3.14, 41 

Article 10(a) .27,41 

































Article 11(a) . 1 . 17 

Article 13.j.13,14 

Article 14.j.13,14, 41 

Rulings: 

I. T. 1514, 1-2 C. B. 174.j. 12 

G. C. M. 15790, XIV-2 C. B. 127.|. 32 








■ .. 7c 





IN THE 


llttttrh States (Emirt of Appeals 

i 

FOR THE DISTRICT OF COLUMBIA 


No. 6927. 


WELLS-GARDNER AND COMPANY, 

Petitioner, 

vs. 

I 

I 

GUY T. HELVERING, Commissioner of Internal 

Revenue. I 


Appeal From the Board of T^x Appeals. 


BRIEF FOR THE PETITIONER. 


Previous Opinion.! 

i 

The only previous opinion in this case is the opinion of 
the Board of Tax Appeals, reported at 34 B. T. A. 1075. 
(R, 27.) | 

Jurisdiction. 

This review involves income taxes against petitioner 
amounting to $11,797.30 for the six months period, July 1 
to December 31, 1929. The decision oj? the Board of Tax 
Appeals was entered October 13, 1936. (R. 27.) Petition 
for review was filed January 13, 1937 (R. 27), pursuant to 


i 

i 



2 


the provisions of Secs. 1001-1003 of the Revenue Act of 
1926 (c. 27, 44 Stat. 9, 109-110), as amended by Sec. 1101 
of the Revenue Act of 1932 (c. 209, 47 Stat. 169, 286) and 
Sec. 519 of the Revenue Act of 1934 (c. 277, 48 Stat. 680). 

Question Presented. 

The sole question is the correctness of the Commission¬ 
er’s action in determining petitioner^ tax liability for the 
six months period July 1 to December 31, 1929 as a sepa¬ 
rate taxable period, instead of as a part of the full fiscal 
year July 1, 1929 to June 30, 1930, for which petitioner 
had previously filed its separate income tax return. The 
Board of Tax Appeals held that, by reason of events oc¬ 
curring after the filing of this return for the full fiscal 
vear, the Commissioner was authorized to determine its tax 
liability on the basis of the six months period, July 1, to 
December 1, 1929. 

Statutes and Regulations Involved. 

The statutes and regulations involved appear in the Ap¬ 
pendix, infra , pp. 39-41. 

Statement of Facts. 

The facts are incorporated in a stipulation and exhibits 
(R. 34-54) to which references will be made in the follow¬ 
ing statement. The findings of fact by the Board of Tax 
Appeals are based upon this stipulation. (R. 16-21.) 

Petitioner, an Illinois corporation, is engaged in the 
manufacture and sale of radio receivers and accessories. 
Gulbransen Company, an Illinois corporation, manufactures 
and sells pianos and player pianos. The principal place 
of business of each corporation is in Chicago, Illinois. (R. 

36.) 


3 


On and after May 1, 1929 all of petitioner’s capital stock 
was owned by Gulbransen Company. (R. 36.) 

Petitioner’s accounts were kept on the basis of fiscal 
years ending June 30, until December 31,! 1930 when peti¬ 
tioner closed its books and thereafter kept its accounts on 
the basis of calendar years. (R. 36.) i 

i 

On September 10, 1929, petitioner duly filed a separate 
income tax return for its fiscal year ended June 30, 1929, 
showing a tax of $2,3S6.59. On March 15,1930, Gulbransen 
Company duly filed a separate income tqx return for the 
calendar year 1929, showing a net loss and no tax liability. 
The two corporations were affiliated during part of the 
period covered by each return. (R. 36.) 

On May 1, 1930, Gulbransen Company applied to the 
Commissioner for permission to change its accounting 
period from the calendar year 1930 to a fiscal year ending 
June 30, 1930, on condition that permission be granted to 

j 

file a consolidated return covering its operations for the 
six months period January 1 to June 30, 1930, but includ¬ 
ing petitioner’s operations for its entire fiscal year ending 
June 30, 1930, that is, the requested return would cover 
the period for each corporation between its previous sep¬ 
arate return and June 30, 1930. On May! 3, 1930, Gulbran¬ 
sen Company requested the Commissioner’s permission 
either to file an amended consolidated return for the vear 

I _ *■ 

ended December 31, 1929, or to file consolidated returns 
in the future beginning as of June 30, 1930. (R. 36, 39- 

43.) | 

On May 21, 1930, in reply to the second letter, the Com¬ 
missioner advised Gulbransen Company that since it had 
exercised its privilege to file a separate return for the 
calendar year 1929 an amended return bn a consolidated 
basis was not acceptable for 1929; that the two corpora¬ 
tions were privileged to make consolidated returns for 


i 

l 

i 

i 
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1929 or any subsequent taxable years without obtaining his 
permission; that petitioner’s income must be adjusted to 
conform to Gulbransen Company’s accounting period and 
taxable year; and that if a consolidated return were filed 
it should be for the calendar year 1930 unless permission 
were granted to change this basis. On July 12, 1930, 
Gulbransen Company was further advised that its condi¬ 
tional application to change its accounting period was 
denied since there was no authority for including petition¬ 
er’s income for the period July 1 to December 31, 1929 in 
a consolidated return for the period January 1 to June 30, 
1930. (R. 36-37, 43-45.) 

Thereafter, on September 15, 1930, petitioner duly filed 
a separate income tax return for its fiscal year July 1, 
1929 to June 30, 1930. The return disclosed a tax of 
$9,739.95. It is not questioned that this was a legal and 
proper return. The deficiency here in controversy was 
determined for the first six months of the full year covered 
by that return. (R. 37.) 

On October 30, 1930, petitioner applied for permission 
to change its accounting period to the calendar year, stat¬ 
ing that it desired to make its accounting period conform 
to that of Gulbransen Company, with which it desired to 
file a consolidated return. On the same day Gulbransen 
Company advised the Commissioner that petitioner had 
filed a separate return for its fiscal year July 1, 1929 to 
June 30, 1930, and requested permission to file a consoli¬ 
dated return including Gulbransen Company for the calen¬ 
dar year 1930 and petitioner for the period July 1 to De¬ 
cember 31,1930. (R. 37, 46-49.) 

On November 8, 1930, the Commissioner advised 

Gulbransen Company that specific permission was unneces¬ 
sary for the filing of a consolidated return for 1929 or any 
subsequent taxable year; that under Regulations 75 the 
privilege of making a consolidated return was exercised 
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at the time of filing the parent corporation’s return, and 
the consolidated net income must be computed on the basis 
of the parent corporation’s taxable year, including the 
subsidiary’s income for that period; and that petitioner’s 
income for the calendar year 1930 should be included in 
the consolidated return to be filed for that year and peti¬ 
tioner’s separate return for the fiscal year July 1, 1929 to 
June 30, 1930, should be amended so as! to cover only the 
period July 1 to December 31, 1929. (R. 37, 49-50.) 

On November 15, 1930, petitioner j received a letter 
(through the Collector of Internal Revenue) granting its 
request to change its accounting period, jeffective as of De¬ 
cember 31, 1930, provided the proper | adjustments were 
made on its books and returns. Petitioner was directed 
to close its books at December 31, 1930 and to file a return 
on or before March 15, 1931, covering jthe period July 1 
to December 31, 1930. Petitioner closed its books as di¬ 
rected, and thereafter maintained them on the basis of 
calendar years. (R. 37, 51.) 

| 

On February 4, 1931, Gulbransen Company notified the 
Commissioner that its return for 1930 \W)uld include peti¬ 
tioner’s taxable income but did not statp for what period. 
On March 14, 1931, a tentative consolidated return for 
1930 was filed, accompanied by a form| executed by peti¬ 
tioner, stating that petitioner thereby authorized the mak¬ 
ing of a consolidated return on its behalf for the taxable 
year and subsequent taxable years, and consented to the 
provisions of Regulations 75 prescribed!prior to the mak¬ 
ing of the return. Thereafter, a consolidated return was 
filed including the income and deductions of both corpora¬ 
tions for the calendar year 1930 and showing a large net 
loss. A consolidated return was also fildd for the calendar 
year 1931, showing a large net loss. (R.|37-38, 52-54.) 

Gulbransen Company’s loss for 1930 ajnd for the last six 
months thereof exceeded petitioner’s npt income for the 
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last six months of 1930. For the period January 1 to June 
30, 1930, petitioner sustained a substantial net loss. Peti¬ 
tioner had a substantial net income for the period July 1 
to December 31,1929, for which six months period the Com¬ 
missioner determined the deficiency herein, after credit¬ 
ing the $9,739.95 tax disclosed by petitioner’s prior sepa¬ 
rate return for its entire fiscal year July 1, 1929 to June 
30,1930. (R. 38.) 

Petitioner contends that its tax liability must be deter- 

m/ 

mined on the basis of its full fiscal year July 1, 1929 to 
June 30, 1930, and that it was erroneous to determine a 
deficiency by taking account of its income during only the 
profitable portion of its full year. The Board of Tax Ap¬ 
peals held that the subsequent filing of a consolidated re¬ 
turn for the calendar year 1930 retroactively authorized the 
Commissioner to redetermine petitioner’s income tax lia¬ 
bility for a fractional part of the period covered by its 
separate return, namely, July 1, 1929 to December 31, 1929. 

Specification of Errors to Be Urged. 

(1) The Board of Tax Appeals erred in holding that a 
deficiency in petitioner’s income taxes could be legally de¬ 
termined for the six-month period July 1 to December 31, 
1929. 

(2) ^ The Board of Tax Appeals erred in refusing to 
hold that the six-month period July 1 to December 31, 1929 
was a part of petitioner’s correct taxable period, the fiscal 
year July 1, 1929 to June 30, 1930. 

(3) The Board of Tax Appeals erred in holding that 
after petitioner had filed a return for the fiscal year July 
1, 1929 to June 30, 1930 and that fiscal year had become es¬ 
tablished as its correct taxable year, subsequent events re¬ 
troactively established a fractional part of that fiscal year 
as an independently taxable period. 
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(4) The Board of Tax Appeals eped in refusing to 
hold that by filing a separate return on September 15, 
1930 covering the fiscal year July 1, 1929 to June 30, 1930, 
petitioner elected not to avail itself of its rights, if any, 
to join in a consolidated return for any portion of that 
fiscal year, which election could not be recalled with or with¬ 
out respondent’s consent. 

(5) The Board of Tax Appeals erred in holding that 

if petitioner’s contention should be upheld petitioner would 
avoid a portion of its tax liability by twice deducting from 
its income the loss sustained in the six-month period Jan¬ 
uary 1 to June 30, 1930. j 

(6) The Board of Tax Appeals ejrred in refusing to 
hold that if any of petitioner’s returps required adjust¬ 
ment, it should have been the consolidated return for the 
calendar year 1930, rather than petitioner’s separate re¬ 
turn for the fiscal year July 1, 1929 to June 30, 1930. 

(7) The Board of Tax Appeals erred in that its decision 
is not supported by the evidence. 


i 

i 
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SUMMARY OF ARGUMENT. 


Petitioner and Gulbransen Company, its parent corpo¬ 
ration, kept their books on the basis of different taxable 
years. Because of this dissimilarity in accounting periods 
they had no legal right to join in a consolidated return for 
any part of the year 1930. Petitioner filed a separate re¬ 
turn, for its fiscal year ended June 30, 1930, as it was re¬ 
quired to do under the law and Regulations. Its subsequent 
attempt to join in an unauthorized consolidated return for 
the calendar year 1930 gave the Commissioner no authority 
to disregard its original separate return and determine a 
deficiency for only half of petitioner’s correct taxable year. 

Even if the two corporations originally had a legal right 
to make a consolidated return for the calendar year 1930, 
they elected to forego this right on September 15, 1930 
when petitioner filed a separate return for its fiscal year 
ended June 30, 1930, with the knowledge and concurrence 
of Gulbransen Company. This election was irrevocable. Its 
legal consequences cannot be avoided or altered by the 
taxpayers or the Commissioner, by agreement or in any 
other manner. For this further reason the consolidated 
return for an overlapping period gave the Commissioner 
no power to disregard petitioner’s prior separate return 
and correct taxable year. 

Petitioner having filed a legal, valid return for its full 
fiscal year, any deficiency determined by the Commissioner 
must be for the same taxable period. 

Equitable considerations do not justify the Commission¬ 
er’s action. The stipulated facts disclose no tax avoid¬ 
ance. Instead, petitioner and Gulbransen Company have 
failed to receive the full tax benefits intended to be con¬ 
ferred upon affiliated corporations by the Act. 
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ARGUMENT. 


I. 

| 

Petitioner’s Correct Taxable Year and the Only Period for 
Which Its Tax Liability Can Property Be Determined Is 
the Full Fiscal Year Ended June 30, 1930. 

From its organization in 1925 until 'December 31, 1930, 
petitioner’s books and records were kept on the basis of 
fiscal years ending June 30. Petitioner had filed an income 
tax return for its fiscal year ended Jfine 30, 1929. After 
the close of its fiscal year ended June 130, 1930, petitioner 
was required by the express terms of the Revenue Act 
and the Regulations to make a return, including its opera¬ 
tions for the entire fiscal year July 1, 1929 to June 30, 
1930. This return was duly filed September 15, 1930. 

A. Petitioner was obligated to file a return on Septem¬ 
ber 15, 1930, covering its fiscal year ended June 30, 1930. 

Sec. 41 of the Revenue Act of 1928 provides that net in¬ 
come shall be computed upon the basijs of the taxpayer’s 
annual accounting period (fiscal year dr calendar year) in 
accordance with the method of accounting regularly em¬ 
ployed in keeping its books. Sec. 52(a)| requires every cor¬ 
poration subject to taxation to make a return, and Sec. 
53(a)(1) specifies that returns made onlthe basis of a fiscal 
year shall be made on or before the fifteenth day of the 
third month following the close of the fiscal year. Article 
324 of Regulations 74 (promulgated under the Revenue Act 
of 1928) states that the return shall bb made and income 
computed for the taxpayer’s taxable yehr, which means the 
fiscal year (or the calendar year if he;has not established 
a fiscal year), and that, except in the case of a first return, 
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a taxpayer shall make his return on the same basis (fiscal 
or calendar year) employed for the taxable year immedi¬ 
ately preceding unless, with the approval of the Commis¬ 
sioner, he has changed his accounting period. 

Under Article 361 of Regulations 74, a taxpayer is re¬ 
quired to make a request for a change of accounting period 
at least thirty days before the close of the proposed period 
for which a return would be required to effect the change. 
Prior to June 30, 1930, petitioner had made no such re¬ 
quest. Indeed, at that time,* it was contemplated that 
Gulbransen Company, the parent corporation, would 
change its accounting period from the calendar year to con¬ 
form with petitioner’s fiscal year. Gulbransen Company’s 
application was made on May 1, 1930 and was denied in 
July, 1930. 

lienee, petitioner was required by the Act and the Regu¬ 
lations to file a return on or before September 15, 1930 and 
the return had to include the results of its operations for 
the full twelve months period ending June 30, 1930. Peti¬ 
tioner had no other alternative. Moreover, this return 
obviously had to be a separate rather than a consolidated 
return. 

Petitioner properly followed the Act and the Regula¬ 
tions by filing such a return on September 15, 1930 for 
its full fiscal year July 1, 1929 to June 30, 1930. This tax¬ 
able year was established bv its books and records and bv 
the previous filing of a return for the preceding corre¬ 
sponding fiscal year. Neither the petitioner nor the Com¬ 
missioner had the right, then or later, to insist upon a 
return for some other taxable period or to determine peti¬ 
tioner’s tax liability for a fractional or overlapping period. 
Helvering v. Brooklyn City /?. Co., 72 F. (2d) 274 (C. C. 
A.—2, 1934). 
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B. The consolidated returns provisions of the Act, con¬ 
strued in harmony with other statutory provisions, are sub¬ 
ject to conditions that petitioner failed to satisfy. 

! 

Since petitioner’s accounting period ;did not correspond 
with that of Gulbransen Company, petitioner was not re¬ 
lieved of its obligation to file a return for its full fiscal 
year ended June 30, 1930 on or before September 15, 1930 
by any provisions of the law or Regulations relating to 
consolidated returns. The opinion of the Board of Tax 
Appeals assumes that these provisions! cover the situation 
here presented. This assumption call not be supported. 
Due to the dissimilarity in accounting periods, petitioner 
(on a fiscal year basis) was precluded from joining in a 
consolidated return with Gulbransen Company (on the 
calendar year basis) for any portion of the fiscal year 
ended June 30, 1930. j 

Sec. 141 of the Revenue Act of 1928,j authorizing consoli¬ 
dated returns for 1929 and subsequent I years, must be read 
in the light of Sec. 41 which requires each corporation to 
render its returns for the accounting j period on which its 
books are kept. The Act must be so interpreted that both 
sections are given effect. Helvering v. Morgan’s, Incor¬ 
porated, 293 U. S. 121, 126 (1934); Helvering v. New York 
Trust Company, 292 U. S. 455, 464-467 (1934). The rea¬ 
sonableness of Sec. 41, which requires; that the period cov¬ 
ered by a return must harmonize with the taxpayer’s estab¬ 
lished accounting period, requires no elaboration. The 
confusion which would result from any] other rule precludes 
a contrary construction. Petitioner j whose established 
accounting period was the fiscal year ended June 30, 1930, 
was not permitted by Sec. 141 to include any part of that 
fiscal vear in a consolidated return with Gulbransen Com- 
pany, whose established accounting pefiod was flie calendar 
year. 

j 

i 


! 
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A somewhat similar situation was discussed in 1. T. 
1514, 1-2 C. B. 174 (1922). A husband, whose accounting 
period was the calendar year, was denied the right to file 
a joint return with his wife, whose accounting period was 
the fiscal year. 

This interpretation of Sec. 141 is supported by its fur¬ 
ther express provision that if a corporation is a member of 
the affiliated group for a fractional part of the year, the 
consolidated return shall include its income for such part 
of the year as it was affiliated. Congress was willing to 
permit the confusion and difficulties arising from the de¬ 
termination of a corporation y s income tax liability for a 
period other than that for which its books and records 
were kept, in the year in which an affiliation was made or 
the year in which it was broken. By clear implication, Con¬ 
gress did not wish to permit this situation in any other 
year. In broadening the privilege of joining in consoli¬ 
dated returns for the first and final years of affiliation, 
Congress undoubtedly recognized that in the great major¬ 
ity of cases there would be a casting up of the subsidiary’s 
accounts at these two dates, furnishing the necessarv data 
for a reasonably accurate division of the accounting period 
per books into two separate taxable periods. However, 
this situation would not be likely to occur, in the great 
majority of cases, at any other time. 

Petitioner and Gulbransen Company became affiliated 
on May 1, 1929. Gulbransen Company could have filed a 
consolidated return for the calendar year 1929, including 
petitioner’s operations for the period May 1 to December 
31, leaving the period January 1 to April 30, 1929 to be 
covered in a separate return by petitioner. This they did 
not choose to do. Gulbransen Company filed a separate 
return for the calendar year 1929 and petitioner filed a 
separate return for its fiscal year ended June 30, 1929. By 
so doing, they precluded themselves from joining in a con- 
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solidated return until their accounting periods were 
brought into harmony. 

C. The consolidated returns regulations do not meet the 
situation. ! 

i 

Sec. 141 further conditions the privilege to file consoli¬ 
dated returns upon compliance with the Regulations. Both 
the Act and the Regulations must be satisfied before a 
consolidated return may be filed. 

Regulations 75, promulgated pursuant to Sec. 141, will 
be searched in vain for authority relieving petitioner from 
the obligation placed upon it by Secs. 41, 52 and 53 to file 
a separate return for its fiscal year ended June 30, 1930 on 
or before September 15, 1930. The Board erroneously as¬ 
sumed to the contrary. There being ;no such provisions, 
it is unnecessary to determine whether the Commissioner 
would have power in his Regulation^ to override these 
other sections of the Act. We challenge his power so to 
do. Corner Broadway-Maiden Lane, Hie. v. Commissioner, 
76 F. (2d) 106, 108 (C. C. A.—2, 1935|). 

Regulations 75, in Article 13, contain elaborate provi¬ 
sions dealing with the years in which a change occurs in 
the membership of the affiliated group. But there is no 
attempt in these Regulations to deal; with the situation 
occurring in intermediate years, when a subsidiary (peti¬ 
tioner) reaches the end of its tax year (June 30, 1930) and 
the time (September 15, 1930) prescribed by law for filing 
its return for that taxable year arrives before its parent 
corporation (Gulbransen Company) reaches the end of its 
taxable year (December 30, 1930). It would seem that 
the Commissioner’s Regulations have recognized and 
adopted the above described distinction apparent in Sec. 
141. | 

Article 14 of Regulations 75, referred to by the Board, 
provides that the taxable year of the parent corporation 
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shall be considered as the taxable year of the affiliated 
group and the consolidated net income must be computed 
on the basis of the taxable year of the parent corporation. 
Clearly, this does not meet the situation. It merely means, 
in the Commissioner’s own language (R. 44), that the in¬ 
come of the subsidiary “must be adjusted to conform to 
the accounting period and taxable year of the parent cor¬ 
poration.” They must first get their accounting periods 
in harmony before a consolidated return can be filed on 
the basis of the parent’s taxable year or of any other tax¬ 
able year. Suppose a parent corporation on the calendar 
year had eleven subsidiaries, each with a different fiscal 
year. We do not believe the Commissioner would permit 
a consolidated return on the basis of the calendar year. 
It is plainly forbidden by Sec. 41. That hypothetical case 
is essentially this case. Moreover, if Article 14 alone is 
sufficient, there is no reason for many of the complicated 
and detailed provisions of Article 13. 

Regulations 75 contain the following provision: 

“Art. 3. Applicability of other Provisions of Law. 

Any matter in the determination of which the pro¬ 
visions of these regulations are not applicable shall be 
determined in accordance with the provisions of the 
Act or other law applicable thereto.” 

By this provision, petitioner is referred back to Secs. 41, 

52 and 53 of the Act, which prescribe the return that was 

in fact filed. 

D. Petitioner’s correct taxable year is not altered by a 
subsequent unauthorized consolidated return. 

Since, on September 15, 1930, petitioner was precluded 
from including any portion of its fiscal year of July 1, 1929 
to June 30, 1930 in a consolidated return, it follows that 
any subsequent attempts to do so are nugatory and give 
the Commissioner no authority to disregard this correct 
accounting period by determining a deficiency for a frac- 
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| 
i 

j 

tion of that year on the ground that the remaining portion 
of the year was, several months later^ included in a con- 

I 

solidated return. Helvering v. Brooklyn City R. Co., 72 F. 
(2d) 274 (C. C. A.—2, 1934); George Freese’s Sons, 18 B. 
T. A. 416, 418 (1929); Smith Paper Company, 31 B. T. A. 
28, 36-37 (1934), aff’d sub nom. Export Leaf Tobacco Co. v. 
Commissioner, 78 F. (2d) 163 (C. C. A. 4 — 2 , 1935), certiorari 
denied, 56 S. Ct. 150. 

Regulations 75, despite the absence pi express language 
to that effect, might conceivably be construed as requiring 
Gulbransen Company to include the operations of peti¬ 
tioner for the entire calendar year 1930 if it desired to file 
a consolidated return for the calendar year 1930, even 
though petitioner had already reported half of that year 
in its separate return. Such a requirement would be 
analogous to that of Sec. 705 of the Revenue Act of 1928 
and similar provisions, requiring taxpayers who wished to 
adopt the installment basis of reporting income from in¬ 
stallment sales to include the proper pro-rata portion of 
all collections as income even though the same items had 
been reported in returns for previous years filed on the 
annual basis. Such a requirement by the Act would no 
doubt be a proper condition precedent to the granting of 
the privilege to file consolidated returns. See John M. 
Brant Co. v. United States, 40 F. (2d) 126 (Ct. CL, 1930), 
certiorari denied, 51 S. Ct. 100; Hooper-Bond Co. v. Den¬ 
man, 59 F. (2d) 909 (C. C. A.—6, 1932); Jackson Furni¬ 
ture Co. v. McLaughlin, 85 F. (2d) 606 (C. C. A.—9, 1936); 
Willcuts v. Gradwohl, 58 F. (2d) 587 |(C. C. A.—8, 1932). 
However, even this dubious construction of Regulations 75 
would not permit the Commissioner to overthrow peti¬ 
tioner^ correct taxable year, reported on its separate re¬ 
turn, and determine a deficiency for a fractional part of 
such year. The Regulations in terms, of course, do not 
even attempt to assert any such authority. There being 


! 
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no such authority, express or implied, petitioner’s subse¬ 
quent consent to the provisions of the Regulations cannot 
be construed as a granting of the authority here asserted 
by the Commissioner. 


II. 

By Filing a Separate Return on September 15, 1930, for 
Its Fiscal Year Ended June 30, 1930, Petitioner Made an 
Election Which Precludes It From Joining Subsequently 
in a Consolidated Return Covering Any Portion of That 
Fiscal Year. 

Despite the discrepancy in the accounting periods of the 
two corporations at June 30, 1930 and at September 15, 
1930, the Board held that the corporations were entitled to 
the privilege of filing a consolidated return for the calendar 
vear 1930. Even should the Board be correct in going thus 
far, its decision is still erroneous. 

Even if the law and the Regulations extended such a 
privilege, petitioner and Gulbransen Company had pre¬ 
cluded themselves from taking advantage thereof. This 
occurred on September 15, 1930, when petitioner, with the 
acquiescence of Gulbransen Company, proceeded to file a 
separate return for its full fiscal year ended June 30, 1930. 
Thereafter neither petitioner nor the Commissioner could 
include any portion of that taxable year in a consolidated 
return with Gulbransen Company or alter the consequences 
of that election so far as it affected the period covered by 
the separate return. 

A. i The taxpayer must elect between separate and con¬ 
solidated returns. 

Sec. 141(a) of the Revenue Act of 1928 granted to an 
affiliated group of corporations “the privilege of making a 
consolidated return for the taxable year 1929 or any subse- 



quent taxable year, in lieu of separate returns”. Earlier 
Revenue Acts likewise granted the right to “make separate 
returns or * * * make a consolidated return of net in¬ 
come * # *.” Sec. 240(a), Revenue Acts of 1926, 1924 

and 1921. j 

i 

Prior to the decision in this case, ^ large body of law 
had been developed by the Board and the Courts relating 
to the exercise of this right of election under the earlier 
Acts. The Board brushed aside these jnany decisions, rely¬ 
ing upon a supposed difference in the consequences of an 
election under the 1928 Act and under the earlier Acts. 
We do not believe the differences between the several Act^ 
justify the Board’s conclusion. 

Sec. 240(a) of the Revenue Acts of 1926, 1924 and 1921 
provides: 

“If return is made on either cjf such bases, all re¬ 
turns thereafter made shall be qpon the same basis 
unless permission to change the b^sis is granted by the 
Commissioner.” 

Thus, under these Acts, if an election tyere made to file sep¬ 
arate returns for one year, separate returns had to be filed 
for all subsequent years covered by thb particular Act, and 
if an election were made to file consolidated returns for 
one year, consolidated returns had to be filed for all sub¬ 
sequent years. Under the 1928 Act, eyen though separate 
returns are made for one year, the taxpayer still has the 
privilege to make a consolidated retunji for any subsequent 
year. If, however, a consolidated return is made for one 
year, Article 11(a) of Regulations 75 requires that con¬ 
solidated returns be made for all subsequent years. 

This is the distinction set out at lehgth in the Board’s 
opinion. It applies only to years subsequent to the year 
for which an election is made. There is no distinction be¬ 
tween the 1928 Act and the prior Act^ with respect to the 
effects of an election upon the particular year for which the 
election is made. 
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In this case, petitioner filed a separate return for its 
fiscal vear ended June 30, 1930. The calendar year 1930, 
for which the corporations attempted to file a consolidated 
return, was clearly not a “subsequent taxable year.” The 
two periods overlap. To the extent of this overlapping, a 
period of six months, the doctrine of election, laid down by 
a multitude of authorities, applies with full force and 
vigor. 

The Board also appears to have attempted to distinguish 
between the nature of the election under the 1928 Act and 
that under the earlier Acts. The Board said (R. 23): 
“Under the 1928 Act the election applies to consolidated 
returns * * * whereas under the 1921 Act the privi¬ 

lege of election applied to separate as well as consolidated 
returns * * If, by this statement, the Board 

means to say that the right of election and the consequences 
thereof in any particular year under the 1928 Act is any 
different from the right of election and the consequences 
thereof during the first year under the earlier Acts, we be¬ 
lieve the statement is plainly erroneous. In either case, the 
corporations are permitted two alternative methods of 
filing returns for that particular year. The 1928 Act says 
they shall have the privilege of making a consolidated re¬ 
turn. They are forced to choose between a separate and 
a consolidated return, just as clearly as they are forced 
to make such a choice by the earlier Acts which say that 
they may make separate returns or make a consolidated 
return. The legal doctrine of election applies just as 
clearly to the one case as to the other. See Lebolt <& Co. 
v. United States, 67 Ct. Cl. 422 (1929). The applicability 
of this doctrine depends not upon any particular language 
in the Acts, but upon the fact that a taxpayer has a choice 
between two proper methods of filing a return. 

The Commissioner has recognized that there may be an 
election to forego the privilege. (R. 43.) 
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B. The election is determined by the returns actually 
filed. 

i 

It is well settled that the election between separate and 
consolidated returns is made by the filing of a return or re¬ 
turns upon the one basis or the other. Ajssuming that the 

j 

Board correctly decided that the discrepancy in accounting 
periods described in part I of this brief did not bar peti¬ 
tioner and Gulbransen Company from filing a consolidated 
return for the calendar year 1930, they were nevertheless 

barred from so doing by their own election, exercised when 

.1 

petitioner filed a separate return for its fiscal year ended 
June 30, 1930. 

7 i 

In Alameda Inv. Co. v. McLaughlin , 33 F. (2d) 120 
(C. C. A.—9, 1929), decided under the 1921 Act, three affili¬ 
ated corporations filed separate returns for the year 1922. 
One had a substantial net income; the others had sustained 
losses. Thereafter, they applied to the Commissioner for 
permission to file a consolidated * returh for 1922. The 
Court held that such permission was properly denied, say¬ 
ing (pp. 120-121): ! 

“The separate and consolidated returns differ 
widely in form with different resultb to both the tax¬ 
payers and the government, and it wpuld seem obvious 
that, when the taxpayers have once made their election, 
filed their returns, separate or consolidated, and paid 
their taxes, the election is binding on all parties con¬ 
cerned.” j 

In Ivucas v. St. Louis National Baseball Club , 42 F. (2d) 
984 (C. C. A.—8, 1930), two corporations became affiliated 
on July 3, 1922. Each filed a separate return for 1922, but 
attempted to file a consolidated return for 1923. Their 
right to do so depended upon whether they had made an 
election for 1922. The Court held (p. 987): 

“ * * * The £ wo corporations in question had an 

option as to the portion of the year 1922 in which they 
were affiliated either to make separate returns or a con- 





20 


solidated return. They made separate returns. That 
action on their part was an election; and, having made 
an election of separate returns, they could not for the 
next year, 1923, make a consolidated return except by 
permission of the Commissioner * * V’ 

Dr. Pepper Bottling Co. v. Commissioner, 69 F. (2d) 768 
(C. C. A.—5, 1934) involved dissimilar accounting periods. 
The parent corporation’s accounting period was the fiscal 
year ending June 30th. On January 4, 1926 it acquired 
all the capital stock of petitioner and another corporation, 
two newly organized subsidiaries. The books of the sub¬ 
sidiaries were kept on a calendar year basis. In Septem¬ 
ber, 1926, the parent filed a separate return for its fiscal 
year ended June 30, 1926. As in the present case, affilia¬ 
tion existed during part of the period covered by this re¬ 
turn. Thereafter, it obtained permission to make subse¬ 
quent returns upon a calendar year basis. On March 15, 
1927, the corporations attempted to file a consolidated re¬ 
turn including the parent for the six months’ period July 
1 to December 31, 1926 and the two subsidiaries for the 
period January 4 to December 31, 1926. Under the 1921 
Act; an election for the first taxable period under that Act 
was binding for subsequent years unless the Commissioner 
granted permission to make a change for the subsequent 
years. The Court pointed out that the parent corporation 
could have filed a consolidated return for its fiscal vear 
ended June 30, 1926, including the two subsidiaries from 
January 4 to June 30, 1926, but that it had exercised its 
election not to do so by filing a separate return. Hence the 
attempted consolidated return was improper. 

Numerous decisions of the Board furnish further au¬ 
thority for the rule that the election between separate or 
consolidated returns is made by the filing of a return upon 
one i or the other basis. Belvidere Lumber Co., Inc., 6 
B. T. A. 84 (1927); Pine Ridge Coal Company, 23 B. T. A. 
489 (1931); Fletcher American National Bank, 33 B. T. A. 
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453 (1935), and cases cited therein. In recent decisions the 
Board has applied the same rule to cases arising under the 
1928 Act and subsequent Acts. In Manchester Savings 
Bank and, Trust Company, 34 B. T. A. 1008 (1936), the 
Board said: 

‘ 4 Under the provisions of section 141 of the 1932 Act, 
petitioner had the privilege of filing a consolidated re¬ 
turn for the taxable year by consenting to and com¬ 
plying with the Regulations issued thereunder. It did 
not elect to exercise such privilege, bht filed a separate 
return, which was accepted by respondent and its tax 
liability determined thereon. It wa^ prohibited there¬ 
after from changing its method of Reporting for such 
vear bv article 10 of Regulations 78,j* * 

See also: 

Lawyers Building Corporation, 35 B. T. A. 540 
(1937). | 

The Courts and the Board have consistently treated the 
election between consolidated and separate returns as no 
different from other elections granted by the Revenue 
Acts, such as the election of husband and wife to file joint 
or separate returns: United States v. Pettigrew, 81 F. (2d) 
666 (C. C. A.—9, 1936); Buttolph v. Commissioner, 29 F. 
(2d) 695 (C. C. A.—7, 1928), citing the \fLlameda decision; 
Morris v. Commissioner, 40 F. (2d) 504 ( 0 . C. A.—2, 1930); 
R. Downes, Jr., 5 B. T. A. 1029 (1927); hnd the election of 
a taxpayer to report gain from certain shies on the install¬ 
ment basis: Sylvia S. Strauss, 33 B. T. Ai 855 (1935), aff’d. 
C. C. A.—2, 1937; Sarah Briarhj, 29 B. |T. A. 256 (1933), 
citing the Alameda case; Morgan Rundet, 21 B. T. A. 1019 
(1930), citing the Alameda and Belvidere cases; Liberty 
Realty Corporation, 26 B. T. A. 1119 (19^2). As indicated, 
such cases consistently cite and rely on consolidated return 
election cases as authority, and in turh are consistently 
cited by cases involving the election betjvveen consolidated 
and separate returns. Time and again, all these cases have 
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emphasized the rule that the filing of the return constitutes 
the election. The doctrine was succinctly stated in Bel- 
videre Lumber Co., Inc., 6 B. T. A. 84 (1927) as follows: 

“The statute, thus, in the case of affiliated corpora¬ 
tions, provides two ways in which returns may be filed. 
Either return is a correct and proper return, but the 
return that is filed is the only return recognized by the 
law and upon which the taxes due thereunder shall be 
computed and determined.” 

In Radiant Glass Co. v. Burnet. 54 F. (2d) 718 (1931), 
this Court held that two corporations had exercised their 
election by filing separate returns for 1922, although they 
had wished to consolidate the returns and had refrained 
from doing so because of a ruling by the Commissioner 
denying their affiliated status. See also Safety Electric 
Products Co. 7 Inc. v. Ilelvering, 70 F. (2d) 439 (C. C. A.—9, 
1934). In United States v. Pettigrew, 81 F. (2d) 666 (C. 
C. A.—9, 1936), a husband and wife, being in doubt as to 
the effect of the California community property law and 
relying upon a Treasury Decision forbidding division of 
income under that law, filed a joint return with an express 
reservation of the right to file separate returns after rules 
and regulations should be promulgated with respect to the 
division of community income between separate returns. 
Nevertheless, they were held to have executed a binding 
election to file a joint return for that year. 

The taxpayer may not have known that it had a choice 
but it is none the less bound by the return as filed. Harbour- 
Long mire Co., 18 B. T. A. 33 (1929); George Freese’s Sons, 
18 B. T. A. 416 (1929). The taxpayer may have believed 
that it was not affiliated with another company but this also 
is immaterial. Brownsville Ice & Storage Co., 18 B. T. A. 
439 (1929), appeal dismissed, C. C. A.—3 (1931); B. Mifflin 
Hood Brick Co., 19 B. T. A. 785 (1930). It is immaterial 
that at the time the return was filed there was no material 
advantage or difference in tax result depending upon the 
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election. The Peerless Pattern Company. 29 B. T. A. 767 
(1934). | 

C. Petitioner’s separate return constituted an election 
on the facts. 

In the present case the surrounding f^cts reinforce the 
conclusion that, when petitioner filed a separate return for 
its entire fiscal year ended June 30, 1930, lit was exercising 
an election to report its income separately for that entire 
period. This return was filed on September 15,1930. Prior 
to that time Gulbransen Company had addressed two com¬ 
munications to respondent, both of which had been answered 
before petitioner’s return was filed. On j\fay 21, 1930, Gul¬ 
bransen Company was advised by the Commissioner that an 
election had been exercised with respect! to the calendar 
year 1929 so that its request of May 3, 19^0 to file amended 
returns on a consolidated basis must be denied, also that a 
consolidated return must include petitioner’s income for the 
entire year for which the return was filed.j (R. 41-44.) On 
July 12, 1930, Gulbransen Company wa$ advised by the 
Commissioner that there was no authority for filing a con¬ 
solidated return including petitioner’s operations for the 
entire fiscal year ended June 30, 1930 but including its own 
operations only for the last 6 months of!that period, and 
accordingly its contingent application of| May 1, 1930 to 
change its accounting period to the sarnej fiscal year used 
by petitioner was denied. (R. 39-40, 44-45^) 

With these communications before it^ petitioner pro¬ 
ceeded to file a separate return for the full year July 1,1929 
to June 30, 1930, although it was advised that if a con¬ 
solidated return was desired, its income for the portion of 
its fiscal year falling in the calendar year 1930 must be 
included in the parent corporation’s return, and that if an 
election was once exercised amended returns for the same 
period would not thereafter be accepted. ! 
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It is significant that petitioner did not request further 
advice as to the proper manner in which to take advantage 
of consolidated returns although there was ample time to 
do so before September 15, 1930, when its return became 
due* If it was under any misapprehension as to its rights, 
it took no steps to correct itself. It could not be excused 
from the consequences of its election upon its own plea, and 
the Commissioner is likewise bound. 

D. Petitioner's parent corporation acquiesced in the 
election. 

The subsequent correspondence set forth in the stipula¬ 
tion shows that the election was exercised by petitioner 
with the full knowledge of Gulbransen Company, the parent 
corporation. On October 30, 1930, petitioner applied to 
change its accounting period to a taxable year ending De¬ 
cember 31. A retroactive change was not contemplated. 
Both the instructions on the form used by petitioner (R. 47) 
and Article 361 of Regulations 74 require that such appli¬ 
cation be made at least 30 days before the close of the pro¬ 
posed period. The application was granted by the Commis¬ 
sioner, effective as of December 31, 1930. The Commis¬ 
sioner, knowing that petitioner had filed a separate return 
for its fiscal year ended June 30, 1930, recognized that this 
period was closed, and directed petitioner to file a return 
on or before March 15, 1931, covering the period July 1 to 
December 31,1930. 

On October 30,1930, Gulbransen Company also requested 
permission from the Commissioner to file a consolidated 
return for the calendar year 1930 which would include the 
operations of petitioner only for the period July 1 to De¬ 
cember 31,1930. Gulbransen Company knew that petitioner 
had reported its income up to July 1, 1930, and did not 
comprehend that any part of 1930 previously reported by 
petitioner should again be reported. 
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Both corporations and the Commissioner knew exactly 
what had been done. At the end of 1930 none of them had 
the power to avoid the legal consequences. 

E. The election may be made by the return of either the 
subsidiary or the parent. 

I 

I 

The election in favor of separate returns may be predi¬ 
cated upon the action of either the parent! or a subsidiary 
corporation. Indeed, Sec. 141(a) of the feevenue Act of 
1928, specifying that each subsidiary must consent to a con¬ 
solidated return, requires such a rule. Where corporations 
are so closely related as to satisfy the requirements of affili¬ 
ation, it may be safely assumed that they will act harmoni¬ 
ously in matters of this kind. Duke Power Co. v. Commis¬ 
sioner, 44 F. (2d) 543 (C. C. A.—4, 1930), certiorari denied, 
282 U. S. 903. | 

In Safety Electric Products Co., Inc. v. Helvering, 70 F. 
(2d) 439 (C. C. A.—9, 1934), petitioner and the Woodill 
Company were affiliated during the year 19^6 and joined in 
a consolidated return for that year. From January 1 
to October 1, 1926, the Woodill Company owned 99.81 per 
cent of the stock of Motor and Machinists Supply Company, 
which filed a separate return for 1926. Subsequently, the 
corporations attempted to file an amended consolidated re¬ 
turn for the period January 1 to October 1,1926, and Motor 
and Machinists Supply Company attempted to file an 
amended separate return for the balance of the year. The 
Court held that the action of the subsidiary corporation 
in filing a separate return constituted an flection, so that 
the parent corporation’s income for 1926 likewise had to 
be determined upon a separate basis. j 

This Court reached a similar decision in Detroit Gear 
& Machine Co. v. Helvering, 75 F. (2d) 660 (1935). Norge 
Corporation and petitioner, its wholly owned subsidiary, 
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kept their books on the basis of fiscal years ending Sep¬ 
tember 30, and joined in consolidated returns for the fiscal 
years ending September 30,1927 and 1928. Together, these 
two corporations owned all the stock of a third, Refrigera¬ 
tion Products Company, which, to keep its financial affairs 
separate, adopted the calendar year and filed separate 
returns for the calendar years 1927 and 1928. Because this 
latter subsidiary' had filed separate returns, this Court 
held that a binding election had been made, requiring the 
income of all three corporations to be determined sepa¬ 
rately. 

The Board of Tax Appeals has reached similar conclu¬ 
sions in numerous instances. Smith Paper Company, 31 
B. T. A. 28, 35 (1934), aff’d sub nom . Export Leaf Tobacco 
Co. v. Commissioner, 78 F. (2d) 163 (C. C. A.—2, 1935), 
certiorari denied, 296 U. S. 627; Apartynent Corporation, 

17 B. T. A. 876 (1929); Fontana Union Water Company, 24 
B. T. A. 1045 (1931); Brooklyn Beading & Novelty Co., 

18 B. T. A. 450, 453 (1929). In Lawyers Building Corpo¬ 
ration, 35 B. T. A. 540 (1937), decided under a statutory 
provision and Regulations similar to those governing the 
present case, a parent corporation and thirteen subsidi¬ 
aries filed a consolidated return for 1932. One other sub¬ 
sidiary had become bankrupt in December, 1932, and its 
trustee in bankruptcy filed a separate return on its behalf 
for 1932, relying upon legal advice that he was not entitled 
to join in the consolidated return. The Board held that the 
filing of a separate return on behalf of the one subsidiary 
constituted an election binding upon all members of the 
affiliated groups and required that the taxes of each cor¬ 
poration be determined on a separate basis. 

It follows from these decisions that when petitioner filed 
its separate return for the fiscal year ending June 30, 1930, 
particularly when that action was taken with the full knowl- 
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edge and concurrence of its parent corporation, it made 
an election which fixed the fiscal year ending June 30, 1930, 
as its taxable period and a separate return as the basis of 
its tax liability. ! 

F. The Regulations are consistent with these well- 
established principles. j 

The consolidated returns regulations do not supersede 
or invalidate the well established rule of; these many deci- 
sions. Article 10(a) of Regulations 75 provides: 

i ‘The privilege of making a consolidated return for 
any taxable year of an affiliated group must be exer¬ 
cised at the time of filing the return of the parent cor¬ 
poration for such year. Under no circumstances can 
such privilege be exercised at any time thereafter.” 

This Regulation obviously goes no further than to pro¬ 
vide the last point of time to accept the privilege of making 
a consolidated return. It does not, expressly or by impli¬ 
cation, prohibit an election at some earlier date to reject 
the privilege, such as the election which was made by peti¬ 
tioner herein on September 15, 1930. 

Fairly interpreted, the Regulation shys no more than 
that the final step entitling corporation^ to join in a con¬ 
solidated return must be taken at the time of filing the 
parent corporation’s return, and cannot be taken after that 
time. There is no implication that the! election to reject 
the privilege may not be made before tlpat time. The im¬ 
plication is to the contrary, otherwise the second sentence 
quoted would be superfluous. 

Such an election to forego the privilege was the necessary 
legal consequence of petitioner’s separate return. It pre¬ 
cluded itself and Gulbransen Company from joining in a 

I 

consolidated return covering any portioii of the period sep¬ 
arately reported by petitioner. j 
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G. The Board’s decision produces impracticable conse¬ 
quences. 

The Board’s decision that no election either wav could 

•> 

possibly be made before the time of filing the parent com¬ 
pany’s return produces novel consequences of which we do 
not believe this Court will approve. Petitioner’s return for 
its fiscal year July 1,1929 to June 30,1930, was a legal, cor¬ 
rect and proper return. Nevertheless, the Board holds 
that petitioner had the legal right to await the outcome of 
its operations for the remaining six months of 1930 and 
then, if it appeared advantageous, to join in a consolidated 
return with its parent company for the calendar year 1930, 
substituting an amended separate return for the portion 
of its fiscal year falling in 1929. Thus for six months pe¬ 
titioner’s tax liability would hang in suspense under the 
Board’s decision. Although it filed a proper return on Sep¬ 
tember 15, 1930, the Board considers that it was entitled to 
file a wholly different return six months later on March 15, 
1931. The Board does not even require the Commissioner’s 
approval. If a subsidiary corporation’s fiscal year ended 
eleven months before the close of the parent company’s 
taxable year, the tax liability would hang in suspense for 
eleven months. If the parent company secured an exten¬ 
sion of time for filing its return, the period of suspense 
would be still further prolonged. During this period of 
suspense, the Commissioner might well determine a defi¬ 
ciency against the subsidiary upon the basis of its separate 
return. This it could neatly avoid by the simple expedi¬ 
ent of joining in a consolidated return. These are the nec¬ 
essary but incongruous consequences of the Board’s deci¬ 
sion in this case. 

Since the Regulations do not purport to cover the en¬ 
tire subject of election, but merely provide for the last 
point of time at which the election may be exercised, it is 
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unnecessary to develop the question whether a more com¬ 
plete treatment of the subject would be invalid as providing 
merely for rules of evidence. Whether qr not an election 
has been exercised is primarily a question of fact, to be 
proved by the evidence. The Board’s imles of evidence 
are governed by statute. The Commissioner’s Regulations 
can no more vary the rules of evidence specified for the 
Board or specify the nature of evidence required than they 
can encroach upon the Board’s power to determine its rules 
of practice and procedure. See Community Water Service 
Company, 32 B. T. A. 164 (1935); Second National Bank 
of Philadelphia, 33 B. T. A. 750, 755 (1935). 

| 

H. The consequences of petitioner’s election cannot be 
altered by subsequent acts or agreements; 

i 

I 

An election having been made by petitioner to file its 
returns on a separate basis, the Commissioner has no 
power, by himself or in concurrence with the taxpayers, to 
vary the legal results flowing from such ejection. Any such 
power has been squarely denied whenever the question has 
been presented. 

In Georye Freese’s Sons, 18 B. T. Ai 416 (1929), peti¬ 
tioner had filed separate returns for 19^2 and 1923. Sub¬ 
sequently, petitioner requested and was granted permission 
to file amended returns on a consolidated basis with an 
affiliated corporation. Thereupon the Commissioner and 
the taxpayer were in complete agreement. Amended con¬ 
solidated returns were filed, but the Commissioner pro- 
ceeded to determine a deficiency against petitioner on a 
separate basis. Despite the agreement of the parties, the 
Board sustained the Commissioner, sayijng (p. 418): 

“Since petitioner’s voluntary filling of a separate 
return was a binding election establishing finally the 
basis on which its statutory liability was fixed for the 
year in question, there is nothing in jthe statute author¬ 
izing a change in such liability after! it has thus become 


I 

j 

i 
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fixed. The discretion of the respondent to permit a 
change in the basis to be used consistently in the future \ 
neither expressly nor, we think , impliedly includes a 
discretion to change the tax once properly established | 
by retroactively permitting an amended return . This 
would go bevond the necessities of administration and 
is not within the fair intendment of the statute giving 
the Commissioner power to prescribe regulations, nor 
i of the regulations so prescribed. Regulations 62, ar¬ 
ticle 632. Thus the letters of the Deputy Commis¬ 
sioner and of the Assistant to the Commissioner pur¬ 
porting to assure petitioner that amended returns on 
a consolidated basis would be accepted can have no 
weight against respondent’s proper determination of 
a deficiency upon the basis of the separate return which 
petitioner elected to file.” (Italic supplied.) 

In Smith Paper Company, 31 B. T. A. 28, 35 (1934), aff’d 
sub nom . Export Leaf Tobacco Co . v. Commissioner, 78 F. 
(2d) 163 (C. C. A.—2, 1935), cert, den., 296 U. S. 627, peti¬ 
tioner and an affiliated corporation had filed separate re¬ 
turns for 1926. Under the applicable statute and Regula¬ 
tions this election was binding upon them for subsequent 
years unless permission to change to a consolidated basis 
should be granted by the Commissioner. However the 
group, with which other corporations had become affiliated, 
filed consolidated returns for 1927 and 1928. Subsequently, 
closing agreements were executed by the Commissioner and 
various members of the group determining tax liabilities 
for portions of 1927 on a consolidated basis. As in the 
previous case, the parties agreed on the wrong thing. The 
Commissioner’s action in determining petitioner’s tax lia¬ 
bility for 1928 upon a separate basis was approved by the 
Board, in the following statement (pp. 36-37): 

1 ‘Since the filing of the consolidated returns for 1927 
i on June 15, 1928, without the permission of the Com- 
i missioner, had the effect only of separate returns, at 
that date, obviously, under Section 142(a) of the Reve¬ 
nue Act of 1928, supra, the only legal method of com¬ 
puting the tax liabilities to which those returns were 
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directed was upon a separate basis for each member 
of the affiliation. The obligations, thus definitely fixed 
by statute, could not thereafter be changed by any ac¬ 
tion of the Commissioner.” (Italic Supplied.) 

See also Belvidere Lumber Co., Inc., 6 B. |T. A. 84 (1927); 
Pine Ridge Coal Company, 23 B. T. A. 1489 (1931); and 
Alameda Inv. Co. v. McLaughlin, 33 F. (2d) 120 (C. C. A.— 
9, 1929), in which the Court stated that the existence of a 
power in the Commissioner to permit corporations which 
had filed separate returns to file amended t*eturns on a con¬ 
solidated basis was a matter “of grave doubt, to say the 
least.’’ However the Court was not called upon to decide 
the question. 

In Helvering v. Brooklyn City R. Co.; 72 F. (2d) 274 
(C. C. A.—2, 1934), the taxpayer’s book.4 were kept on a 
fiscal year basis but it mistakenly filed its returns on a 
calendar year basis. The returns were j accepted by the 
Commissioner. Although the parties were thus in agree¬ 
ment, the Commissioner was held to have no power to 
determine a deficiency for a calendar yehr. 

The other cases of election permitted uijder the Revenue 
Acts again furnish a close analogy. In R. Downes, Jr., 5 
B. T. A. 1029 (1927), the petitioner haying filed a joint 
return with his wife, the Board denied hinji the right to file 
an amended return under the Louisiana Community prop¬ 
erty laws, saying (p. 1031): 

“Neither the Commissioner nor taxpayers, however, 
may change or alter a return that is correct and 
proper. It may be changed in order tb make it correct 
and in compliance with the statute, but not otherwise. 
In this case, as we have said before^ the return filed 
was on a correct basis. Where so filbd it may not be 
changed and another return filed ob another basis 
although equally correct. ,y I 

See also T. C. Phillips, 9 B. T. A. 153, 155j (1927). 

The Commissioner himself has recently denied the exist¬ 
ence of a power to accept amended returns under analogous 
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circumstances. In G. C. M. 15790, XIV-2 C. B. 127, a tax¬ 
payer had failed to state, in its first return under the 
Revenue Act of 1934, whether it elected to have depletion 
on gold mining property computed with or without regard 
to percentage depletion. In the absence of such a state¬ 
ment, depletion was computed without reference to per¬ 
centage depletion. The power to permit the taxpayer to 
file an amended return claiming percentage depletion was 
denied in the following language (p. 128): 

“The statute neither grants nor leaves any author¬ 
ity or discretion in the Commissioner to permit, by 
amended return or otherwise, a change in the method 
so determined. Where there is no ambiguitv in the 
statute, there is no room for construction * * 

Regulations 75 assert no authority for amended returns 
under the circumstances of the present case. Indeed, the 
record shows that the Commissioner has affirmatively de¬ 
nied the power to accept amended consolidated returns 
covering a period which has once been properly reported 
by the taxpayer on a separate return. (R. 43.) 

The foregoing cases clearly establish the following prin¬ 
ciples: The filing of a separate return by petitioner for 
its fiscal year ended June 30, 1930, constituted an election, 
binding upon all parties, not to include any portion of the 
year so reported in a consolidated return. Any attempt 
to do so was nugatory, unless we are to adopt the dubious 
construction that the overlapping period should be twice 
reported. In any event, the attempted consolidated return 
gave the Commissioner no authority to disregard petition¬ 
er’s correct taxable year fixed by its separate return and 
determine a deficiency for the profitable portion of that 
year. 




A Deficiency Cannot Validly Be Determined for a Portion 
Only of Petitioner’s Taxable Year. 

On September 15, 1930, petitioner filed its return for 
the fiscal year July 1, 1929 to June 30, 1930. The return 
was correct and proper, and fixed the period covered as 
petitioner’s taxable year. Respondent’s notice of deficiency 
is confined to the first six months of this period, July 1 to 
December 31, 1929. Petitioner never requested leave to 
file nor attempted to file an amended return covering this 
period. 

i 

Under these circumstances, the Board liad no jurisdic¬ 
tion to determine a deficiency for a fractional portion of 
petitioner’s correct taxable year. Pittsburgh £ West Vir¬ 
ginia Railway Company, 32 B. T. A. 66, 71-73 (1935); 
Forest Glen Creamery Company , 33 B. T. A. 564 (1935); 

Elgin Compress Co., 31 B. T. A. 273 (1934). 

| 

The Commissioner did not have even ^ purported re¬ 
turn by petitioner for the period July 1 to December 31, 
1929, upon which to base his notice of deficiency. Nor can 
he base his determination upon the consolidated return 
subsequently filed. Petitioner’s separate return for the 
fiscal year ended June 30, 1930, was a legal return It was 
44 the return required by law.” When su<^h a return has 
been filed there is no statutory authority jfor the making 
or acceptance of an amended return. 

Since the Commissioner had no power or authority to 
disregard petitioner’s correct taxable yea!r and to deter¬ 
mine a deficiency for only a fraction thereof, the Board y s 
determination of a deficiency should be reversed. Helver¬ 
ing v. Brooklyn City R. Co., 72 F. (2d) 274 (C. C. A.—2, 
1934). 


34 


IV. 

Equitable Considerations Do Not Support the Board’s 

Decision. 

In the final analysis, the Board’s decision may be ex¬ 
plained as an attempt to prevent a result which, so it 
thought, would result in tax avoidance. This fear was 
groundless. The facts disclose that no tax has in fact been 
avoided. 

It is aj^parent that, during their first years of affiliation, 
petitioner and Gulbransen Company wished to join in con¬ 
solidated returns but were hampered by the discrepancy 
in their accounting periods. They suggested several ex¬ 
pedients, all of which were unacceptable to the Commis¬ 
sioner. By reason of their inability to get together in a con¬ 
solidated return, they actually paid more taxes than were 
contemplated by the Revenue Act. 

After Gulbransen Company acquired petitioner’s stock 
on May 1, 1929, the interests of the two corporations were 
identical. In substance, the ownership of both corporations 
rested in the same stockholders. Sec. 141 of the 1928 Act 
and like provisions of other Acts contemplate that under 
such circumstances tax liability shall be based upon the 
net results of the operations of the affiliated corporations. 
It was intended that any loss by a member of the group 
should be off-set against the profits of other members, so 
that only the net income of the group would be taxed. 

Petitioner and Gulbransen Company wished to take ad¬ 
vantage of these provisions. Confused by technicalities, 
they continued to file separate returns. For its separate 
fiscal year ended June 30, 1929, petitioner reported a tax 
of $2,386.59. For its fiscal year ended June 30, 1930, pe¬ 
titioner reported a tax of $9,739.95. Yet, for correspond¬ 
ing overlapping periods, Gulbransen Company was con- 














35 


sistently suffering and reporting losses. iHad they been 
able to get together with consolidated returns, less taxes 
would have been paid. Nevertheless, the (Commissioner is 
now seeking to obtain even more taxes. 

The Board complains that petitioner hns taken advan¬ 
tage of a loss upon two returns, its separate return for the 
fiscal year ended June 30, 1930 and the consolidated return 
for the calendar year 1930. But the two corporations got 
no benefit from the petitioner’s loss during the overlap¬ 
ping portion of the two periods. Gulbraijsen Company’s 
loss, either for the entire calendar year 1930 or for the 
last six months thereof alone, exceeded pefitioner’s profits 
during the last six months of 1930. Petitioner’s loss dur¬ 
ing the first six months of 1930 did not affect the combined 
tax liability for 1930 or the last six months of 1930 for there 
was a loss without it. 

i 

As indicated, petitioner’s business is seasonal. Gener¬ 
ally, in each year, the period from July to December is 
profitable, while the period from January to June is un¬ 
profitable. In any full twelve months period, the losing 
portion necessarily applies against the profitable portion. 
The Commissioner proposes to segregate the profitable 
period (July 1 to December 31, 1929) and tax it by it¬ 
self. Such action has been previously condemned by the 
Courts. Hadden v. Commissioner, 49 F. (2d) 709, 711 (C. 
C. A.—2, 1931). | 

Clearly there was confusion and misinterpretation of 
the law prior to and attending the filing of jthe consolidated 
return for the calendar year 1930. It is not an unfair pre¬ 
sumption that the Commissioner was better! acquainted with 
the law and Regulations than were petitioner and Gulbran- 
sen Company. The correspondence between the parties 
fairly supports an inference that some of petitioner’s mis¬ 
understanding was due to the conflicting statements and 
erroneous statements of the law by the Conjimissioner or his 
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representatives. The Commissioner now proposes a theory 
which will extort the maximum tax collection from a situ¬ 
ation whose confusion is chargeable to him as much as to 
petitioner and Gulbransen Company. When, as in this 
case, the law prevents him from so doing, it is entirely mis¬ 
leading to say that any tax is being avoided. 

The purpose of petitioner and Gulbransen Company to 
join in consolidated returns was subordinated, at all times, 
to a desire not to subject petitioner to a tax measured solely 
by the profitable portion of any twelve months period. 
The corporations never requested or attempted to file an 
amended return which would have this effect. Their at¬ 
tempted consolidated return for the calendar year 1930 
results in no loss of taxes to which the government was 
legitimately entitled. 

The Board states that the Commissioner was compelled 
to accept the consolidated return for the calendar year 1930 
as a proper return. This statement neglects the Com¬ 
missioner’s plain duty if any improper return is filed. 

In Detroit Gear & Machine Co. v. Helvering , 75 F. (2d) 
660 (1935), this Court said (pp. 662-663): 

“In this view, when the Commissioner received the 

i returns of petitioner and of Norge Corporation, with 
the written declaration by Norge Corporation that it 
had elected to consolidate its return with petitioner, 
but had elected not to consolidate its return with 
Refrigeration Company, his plain duty was to declare, 
- i as he did declare, that the option given by the statute 
to file consolidated returns had not been availed of. 

i This, in turn, made it his duty to declare the purported 
consolidation of onlv two of the affiliates of no effect 
and to treat that return as the separate returns of the 
two corporations.” 

The Commissioner knew that petitioner had filed a sep¬ 
arate return covering the first six months of 1930. He 
was even notified that Gulbransen Company intended to 
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file a consolidated return including petitioner for some 
part of 1930. He knew that Gulbransen Company’s taxable 
year was the calendar year. These fact? should have put 
him on notice that the two corporation^ apparently mis¬ 
understood their rights under the law jand Regulations, 
and when the consolidated return was actually filed, he 
was fully empowered to determine tax liabilities of the 
two corporations for the proper taxable periods. He was 
not, however, authorized to disregard the law and choose a 
method which would produce the maximum tax collection 
from the corporations’ misunderstanding. 

i 

. 

Conclusion. 

| 

Petitioner’s taxable year was fixed by the Act and Regu¬ 
lations as the fiscal year ended June 30^ 1930. This cor¬ 
rect taxable period could not be retroactively affected by 
an overlapping consolidated return, particularly since a 
consolidated return was not authorized because of the dis¬ 
crepancy between the accounting periods of petitioner and 
its parent corporation. 

Even had the privilege of joining in a consolidated re¬ 
turn for the calendar year 1930 been ojpen to petitioner, 
it elected not to take advantage of the privilege on Sep¬ 
tember 15, 1930 by filing a separate return covering the 
fiscal year ended June 30, 1930. This ye^r thereby became 
irrevocably fixed as petitioner’s correct hnd only “taxable 
year”. 

Petitioner filed a legal and proper return for the fiscal 
year ended June 30, 1930. The Board and the Commis¬ 
sioner have no power to depart from that return, by deter¬ 
mining a deficiency for a fractional petition of the full 

j 

year. 

Equitable considerations are opposed to the Board’s de¬ 
cision. Petitioner has not avoided any tax liability. In- 


l 
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stead, it has actually overpaid the taxes contemplated by 
the Act. 

Respectfully submitted, 

Edward H. McDermott, 
Ellsworth C. Alvord, 

Counsel for Petitioner. 

Wm. M. Emery, 

Daniel R. LaBar, 

Karl Riemer, 

Of Counsel . 
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APPENDIX. 


REVENUE ACT OF 1928 (c. 852, 45 Stht. 791): 

Sec. 41. General Rule. 

The net income shall be computed upon the basis of 
the taxpayer’s annual accounting pefiod (fiscal year 
or calendar year, as the case may b0 in accordance 
with the method of accounting regularly employed in 
keeping the books of such taxpayer; j* * *. 

Sec. 52. Corporation Returns. 

(a) Requirement. —Every corporation subject ito 
taxation under this title shall make & return, stating 
specifically the items of its gross inconie and the deduc¬ 
tions and credits allowed by this title. * * * 

Sec. 53. Time and Place for Filing Returns. 

j 

(a) Time for filing.— 

(1) General Rule. —Returns made on the basis of 
the calendar year shall be made on o? before the 15th 
day of March following the close of tljie calendar year. 
Returns made on the basis of a fiscal year shall be made 
on or before the 15th day of the third month following 
the close of the fiscal year. 

Sec. 141. Consolidated Returns oil Corporations— 

1929 and Subsequent Taxable Year^. 

(a) Privilege to file consolidated returns. —An af¬ 
filiated group of corporations shall, subject to the pro¬ 
visions of this section, have the privilege of making a 
consolidated return for the taxable year 1929 or any 
subsequent taxable year, in lieu of Separate returns. 
The making of a consolidated return Miall be upon the 
condition that all the corporations vfhich have been 
members of the affiliated group at any time during the 
taxable year for which the return is made consent to 
all the regulations under subsection (b) prescribed 
prior to the making of such return; and the making of 
a consolidated return shall be considered as such con¬ 
sent. In the case of a corporation which is a member 
of the affiliated group for a fractional part of the year 
the consolidated return shall include tl^e income of such 

i 

i 

i 
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corporation for such part of the year as it is a mem¬ 
ber of the affiliated group. 

REVENUE ACT OF 1926 (c. 27, 44 St at. 9), and 

REVENUE ACT OF 1924 (c. 234, 43 Stat. 253): 

Sec. 240. (a) Corporations which are affiliated 

within the meaning of this section may, for any taxable 
year, make separate returns or, under regulations pre¬ 
scribed by the Commissioner with the approval of the 
Secretary, make a consolidated return of net income 
for the purpose of this title, in which case the taxes 
thereunder shall be computed and determined upon the 
basis of such return. If return is made on either of 
such bases, all returns thereafter made shall be upon 
the same basis unless permission to change the basis 
is granted by the Commissioner. 

(Note: Sec. 240(a) of the Revenue Act of 1921 
(c. 136, 42 Stat. 227) is identical except for the ad¬ 
dition of the words “ beginning on or after January 
1, 1922’’ after the words “any taxable year”.) 

REGULATIONS 74, Issued Under Revenue Act of 1928: 

Art. 324. Accounting period.— The return of a tax¬ 
payer is made and his income computed for his taxable 
year, which means his fiscal year, or the calendar year 
if he has not established a fiscal year. The term “fiscal 
year” means an accounting period of 12 months end¬ 
ing on the last day of any month other than December. 
No fiscal year will, however, be recognized unless be¬ 
fore its close it was definitely established as an ac¬ 
counting period by the taxpayer and the books of such 
taxpayer were kept in accordance therewith. * * * 

Except in the case of a first return for income tax a 
taxpayer shall make his return on the basis (fiscal or 
calendar year) upon which he made his return for the 
taxable year immediately preceding unless, with the 
approval of the Commissioner, he has changed his ac¬ 
counting period. 

i Art. 361. Change in accounting period. —If a tax¬ 
payer changes his accounting period he shall, prior to 
the expiration of 30 days from the close of the proposed 
period for which a return would be required to effect 
the change, furnish to the collector, for transmission 
to the Commissioner, the information required on Form 
1128. The due date of the separate return for such 
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period is the fifteenth day of the third month following 
the close of that period. If the change in the basis of 
computing the net income of the taxpayer is approved 
by the Commissioner, the taxpayer shall thereafter 
make his returns and compute his net income upon the 
basis of the new accounting period. (See section 47 
and article 371.) 

REGULATIONS 75, Issued Under Sec. 141 of Revenue 
Act of 1928: j 

Art. 3.—Applicability of other Provisions of Law. 

Any matter in the determination of which the provi¬ 
sions of these regulations are not applicable shall be 
determined in accordance with the provisions of the Act 
or other law applicable thereto. 

Art. 10.—Exercise of Privilege. 

(a) Must be Exercised at Time Patient Files Re¬ 
turn., 

The privilege of making a consolidated return for 
any taxable year of an affiliated group jmust be exer¬ 
cised at the time of filing the return of tjie parent cor¬ 
poration for such year. Under no circipnstances can 
such privilege be exercised at any time ^hereafter. If 
the privilege is exercised at the time of filing the re¬ 
turn, separate returns can not thereafter be filed for 
such year. * * * 

Art. 14.—Accounting Period of an Affiliated Group. 

The taxable year of the parent corporation shall be 
considered as the taxable year of an affiliated group 
which makes a consolidated return, and the consolidated 
net income must be computed on the basis of the taxable 
year of the parent corporation. 

| 

i 

i 


i 

i 
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In the United States Court of Appeals for 
the District of Columbia 

No. 6927 

Wells-Gardner and Company, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES HOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT 
—- 

OPINION BELOW 

The only previous opinion in this case is that 
of the Board of Tax Appeals (R. l$-27), which 
is reported in 34 B. T. A. 1075. 

JURISDICTION 

This appeal involves income taxes for the period 
July 1 to December 31, 1929, in the amount of 
$11,797.30, and is taken from a decision of the 
Board of Tax Appeals entered October 13, 1936 
(R. 27). The case is brought to this Court by 
petition for review filed January 13,1937 (R. 28), 
pursuant to the provisions of Sections 1001—1003 

n>: 
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of the Revenue Act of 1926, c. 27, 44 Stat. 9, as 
amended by Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169. 

! QUESTION PRESENTED 

! Petitioner, a subsidiary of the Gulbransen Com¬ 
pany, kept its books on a fiscal year basis and for 
the year ended June 30, 1930, it filed a separate 
income tax return. The Gulbransen Company kept 
its books on a calendar vear basis and for the vear 

v % 

1930 it joined with the petitioner in filing a con¬ 
solidated return which included the income and 
deductions of the petitioner for the entire calen¬ 
dar year. For the first six months of 1930 the pe¬ 
titioner had a net loss, which was used as a deduc¬ 
tion in its own fiscal year return, and which was 
also used as a deduction in the consolidated return. 
The question presented is whether the Commis¬ 
sioner may properly assert a deficiency for the 
period July 1 to December 31,1929, which results 
from the elimination of the loss which was de¬ 
ducted in the consolidated return. 

STATUTE AND OTHER AUTHORITIES INVOLVED 

The statute and other authorities involved will 
be found in the Appendix, infra, pp. 25-29. 

i STATEMENT 

The facts may be summarized as follows (R. 16- 
21, 34-54): 

I Petitioner, an Illinois corporation, is engaged in 
the business of manufacturing and selling radio 

i r 
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receivers and accessories. The Gulbransen Com¬ 
pany is engaged in the manufacture j and sale of 
pianos, and since May 1, 1929, it has dwned all of 
petitioner’s capital stock (R. 16, 36). | 

At all times material to this proceeding the books 

| 

and records of the Gulbransen Company were kept 
upon the basis of calendar years. Fropi its organi¬ 
zation up to and including June 30, 1930, peti¬ 
tioner’s books were kept upon the bhsis of fiscal 
years ending June 30. On December 31,1930, peti¬ 
tioner closed its books and records and thereafter 
maintained them on the basis of calendar years (R. 
16,36). ! 

On September 10, 1929, petitioner filed its sepa- 

i 

rate income tax return for the fiscal!year ended 
June 30, 1929, which showed a tax of $2,386.59. 
On March 15, 1930, the Gulbransen Cojmpany filed 
with the Collector its separate incomq tax return 
for the calendar year 1929, which showed a net loss 
and no tax liability (R. 16, 36). 

• On May 1, 1930, the Gulbransen Company ap¬ 
plied to the Commissioner for permission to change 
its accounting period from the taxable year ending 
.December 31,1930, to the taxable year Ending June 
30, 1930. In its application it also requested per¬ 
mission to file a consolidated return kt June 30, 
1930, to include twelve months of the operations, 
July 1,1929, to June 30,1930, of its subsidiary, the 
petitioner, and six months of its own operations, 
January 1 to June 30, 1930. It further stated in 


i 

i 
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the application that if the Commissioner should 
refuse to permit it to file a consolidated return in¬ 
cluding the operations of itself and the petitioner 
as thus set out, then it desired to withdraw the ap¬ 
plication for a change in its accounting period (R. 
16-17, 39-40). 

i On May 3, 1930, the Gulbransen Company ad¬ 
dressed a letter to the Commissioner advising- him 
that it and the petitioner had filed separate returns 
for their taxable years ended, respectively, on De¬ 
cember 31, 1929, and June 30, 1929. The Gulbran- 
! sen Company also requested that the Commissioner 
give his permission for it either to file an amended 
consolidated return for the vear ended December 
31,1929, or in the future to file its returns including 
therein the income and deductions of the petitioner 
as consolidated returns of both companies, the first 
of such returns to be filed as of June 30, 1930, the 
i closing of the fiscal year of the petitioner. In reply 
to this letter, the Commissioner, on May 21, 1930, 
advised the Gulbransen Company that since it (the 
! parent company) had filed a separate return for 
1929, it had exercised its privilege and under the 
provisions of Article 10 of Regulations 75, an 
amended return on a consolidated basis was not ac¬ 
ceptable for 1929. He further advised the company 
that under the provisions of Section 141 of the Rev¬ 
enue Act of 1928 and Article 1 of Regulations 75, 
his permission for the filing of a consolidated re¬ 
turn for 1930 was not necessary. The Commis- 
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sioner also called the attention of the Company to 
Article 14 of Regulations 75, providing that where 
a subsidiary corporation has a different taxable 
year from that of the parent, the income of the 
subsidiary must be adjusted to conform to the ac¬ 
counting period and taxable year of the parent. He 
also advised the company that if a consolidated re¬ 
turn were filed by it for 1930, such return should be 
for the calendar year ending December 31, 1930, 
unless permission was granted by him to change 
such basis, as this represented the accounting pe¬ 
riod and taxable year of the Gulbransen Company 
(the parent company) (R. 17, 41-44).j 

On July 8, 1930, the Commissioner advised the 
Collector of Internal Revenue at Chicago that the 

application made May 1, 1930, by the Gulbransen 
Company for permission to change it& accounting 
period from December 31 to June 30j was denied 
because it was conditioned upon the company’s be¬ 
ing permitted to file a consolidated return for itself 
and the petitioner, in which would be included the 
income of the company for the period January 1, 
1930, to June 30,1930, and of the petitioner for the 
fiscal year ended June 30, 1930. He informed the 
Collector that there vras no authority for accepting 
a consolidated return filed on that bgsis. A copy 
of this letter was furnished the Gulbransen Com¬ 
pany by the Collector on July 12, 1930 (R. 17-18, 
44-45). 
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Thereafter, on September 15, 1930, petitioner 
filed a separate income tax return for the fiscal year 
ended June 30, 1930, which showed a tax of $9,- 
739.95 (R. 18, 37). 

; On October 30, 1930, the petitioner made appli¬ 
cation to the Commissioner through the Collector 
for permission to change its accounting period 
from the taxable year ending June 30 to the tax¬ 
able year ending December 31, stating that this 
change was desired in order to make its account¬ 
ing period conform to that of the Gulbransen Com¬ 
pany, of which it was a wholly owned subsidiary 
and with which it desired to file a consolidated re¬ 
turn (R. 18, 46-^8). 

On the same date the Gulbransen Company ad¬ 
dressed a letter to the Commissioner in which ref¬ 
erence was made to the application of the peti¬ 
tioner for permission to change its accounting 
period from June 30 to December 31. In this let¬ 
ter the Gulbransen Company requested permission 
to file a consolidated return for itself and the peti¬ 
tioner for the calendar year ending December 31, 
1930. In reply to this letter the Commissioner ad¬ 
vised the company that Section 141 (a) of the Rev¬ 
enue Act of 1928 granted affiliated corporations the 
privilege of making a consolidated return for the 
taxable year 1929, or any subsequent* taxable year, 
in lieu of separate returns, and that specific per¬ 
mission for the filing of a consolidated return by 
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it and the petitioner was not required. | He further 
advised the company as follows (R. 18-19, 50): 

Under article 10 of Regulations 75, the 
privilege of making a consolidated return is 
exercised at the time of filing tfie return of 
the parent corporation. 

In regard to the proper preparation of a 
consolidated return for the calendar year 
1930, since Wells-Gardner anjl Company 
closes its books on the basis of a fiscal year 
ending June 30, article 14 of Regulations 75 
provides that the taxable year df the parent 
corporation shall be considered as the tax¬ 
able year of the affiliated group ydiieh makes 
a consolidated return, and the Consolidated 
net income must be computed pn the basis 
of that taxable year. 

Article 13 (a) of Regulations! 75 provides 
that except for changes in an affiliated group 
by way of additions of new companies be¬ 
coming affiliated or of elimination of old 
companies ceasing to be affiliated, a consoli¬ 
dated return must include the income of the 
parent and of each subsidiary for the entire 
taxable year. Accordingly, thk income of 
Wells-Gardner and Company, for the period 
January 1 to June 30, 1930, should be in¬ 
cluded in the consolidated return to be filed 
for the calendar year 1930 and its return for 
the fiscal year ending June 30, 1930, should 
be amended so as to cover the period from 
July 1 to December 31, 1929, oiily. 

23504—37 - 2 
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On November 15, 1930, the Commissioner ad¬ 
vised the Collector of Internal Revenue with re¬ 
spect to the application of the petitioner to change 
its accounting period, as follows (R. 51) : 

Permission is hereby granted Wells- 
Gardner & Company to change the basis of 
computing its income and filing income tax 
returns from the fiscal year ending June 30 
to the calendar year, effective as of Decem¬ 
ber 31, 1930, provided the proper adjust¬ 
ments are made in its books of account and 
returns of income. To effect the change, 
the corporation will be required to close its 
books on Dec. 31, 1930, and to file a return 
on or before March 15, 1931, covering the 
period July 1 to December 31, 1930. This 
return should be accompanied with a state¬ 
ment to the effect that the books of the cor¬ 
poration have been adjusted to conform to 
the calendar year. Returns for subsequent 
years must be made on the basis of the full 
calendar year and will be due on or before 
i March 15 of each year. The attention of 
the corporation should be directed to the 
fact that in determining the tax on the re¬ 
turn covering the period July 1 to Dec. 31, 
1930, the net income must be placed on an 
annual basis and the tax computed in ac¬ 
cordance with section 47 (c) of the Revenue 
Act of 1928. 

A copy of the foregoing letter was furnished the 
petitioner by the Collector on November 19, 1930 
(R. 20, 37). 











On February 4, 1931, the Gulbransen Company 
wrote the Commissioner as follows (R. 52): 

Please be advised that the Gulbransen 
Company, in filing its return for the year 
1930, will include the taxable income of 
Wells-Gardner & Company, j its wholly 
owned subsidiary. 

On March 14, 1931, petitioner and the Gulbran¬ 
sen Company filed a tentative consolidated return 

for the calendar vear 1930. Pursuant to extension 

«/ 

of time granted, petitioner and the Gulbransen 
Company filed, on May 15,1931, a consolidated re¬ 
turn for the calendar year 1930, including therein 
the incomes and deductions of the Gulbransen 
Company and the petitioner for the calendar year, 
and showing therein a large net loss (R. 20). 

On March 14, 1931, the petitioner executed and 
filed with the Collector Form 1122 for the 4 ‘Calen¬ 
dar Year 1930’ ’ which reads in part as follows 
(R. 53): | 

The above-named subsidiary corporation 
hereby authorizes the above-named parent 
corporation [Gulbransen Company] (or in 
the event of its failure, the Commissioner 
or the Collector) to make a consolidated re¬ 
turn on its behalf for the taxable year for 
which this form is filed, and for each tax¬ 
able year thereafter that a consolidated re¬ 
turn must be made under the provisions of 
Article 11 (a) of Regulations 75. 

The above-named subsidiary corporation, 
in consideration of the privilege of joining 


10 


in the making of a consolidated return with 
the above-named parent corporation, hereby 
consents to and agrees to be bound by the 
provisions of Regulations 75 prescribed 
prior to the making of this return. This 
consent is applicable to the taxable year for 
which this form is filed and to each taxable 
year thereafter that a consolidated return 
must be made under the provisions of Arti¬ 
cle 11 (a) of Regulations 75. 

At or before the time required by law, petitioner 
and the Gulbransen Company filed a consolidated 
return for the calendar year 1931, including there¬ 
in the incomes and deductions of the Gulbransen 
Company and the petitioner. The return showed 
a net loss (R. 31, 38). 

For the period July 1 to December 31, 1929, the 
petitioner had a substantial net income in excess 
of all credits. For the period January 1 to June 
30, 1930, it had a substantial net loss. For the pe¬ 
riod July 1 to December 31, 1930, it had a sub¬ 
stantial net income in excess of all credits. The 
Gulbransen Company had a loss for the calendar 
year 1930. Its loss for the last six months of the 
year was in excess of petitioner’s net income for 
the same period (R. 21, 38). 

In computing the deficiency involved herein for 
the six months period ending December 31, 1929, 
the Commissioner has given the petitioner credit 
for the amount shown on petitioner’s return and 
paid for the fiscal year ended June 30,1930 (R. 38). 
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The Commissioner of Internal Revenue deter¬ 
mined, since the consolidated return yas filed for 
the calendar year 1930, which included the income 
and deductions of the petitioner for the entire 
year, that it was necessary to adjust the 1930 fiscal 
year return of the petitioner to a six mdnths* period 
ended December 31, 1929. He accordingly deter¬ 
mined the present deficiency which was affirmed 
by the Board of Tax Appeals (R. 15-27). 

SUMMARY OF ARGUMENT 

Section 141 (a) of the Revenue Act of 1928 (Ap¬ 
pendix, infra, p. 25) provides that an affiliated 
group of corporations shall have the privilege of 
filing a consolidated return for 1929 and subsequent 
years upon condition that all members of the affili¬ 
ated group consent to the regulations prescribed by 
the Commissioner, and that the filing of a consoli¬ 
dated return shall be considered as such consent. 
Regulations 75 promulgated pursuant to Section 
141 provides in Article 14 thereof (Appendix, infra, 
p. 28) that the taxable year of the parent shall be 
the taxable year of the affiliated groiip, and that 
the consolidated net income must be computed on 
the basis of the taxable year of the parent corpora¬ 
tion. With full knowledge of this regulation, the 
petitioner joined with its parent and fil^d a consoli¬ 
dated return for the calendar year 193^), including 
therein its income and deductions for the full cal¬ 
endar year. However, since it had previously filed 


i 
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a separate return for its fiscal year ended June 30, 
1930, it became necessary for the Commissioner to 
adjust that return, and the present deficiency 
resulted. 

It would seem that the petitioner is not now in 
a position to complain. Having joined in the filing 
of a consolidated return and thus agreeing to be 
bound by the Commissioner’s regulations, it should 
not now be permitted to repudiate the regulations 
on the ground that its taxes would have been less 
if it had followed a different course. 

In filing its return for the fiscal year ended June 
30,1930, the petitioner offset the loss of the last six 
months of the fiscal vear against the income of the 
first six months. It likewise claimed the same loss 
in the consolidated return and thus secured the ben¬ 
efit of the deduction in both returns. Revenue laws 
should be construed so as to prevent such an anom¬ 
alous result. 

ARGUMENT 

The sole question presented is whether, under 
the facts, which are not in dispute, a deficiency 
may properly be asserted for the six months period 
July 1 to December 31, 1929. The answer in turn 
depends upon whether the petitioner may repudi¬ 
ate the Commissioner’s regulations after joining 
with its parent in the filing of a consolidated re¬ 
turn for the calendar vear 1930. 

Section 141 (a) of the Revenue Act of 1928 
(Appendix, infra, p. 25) provides that an affiliated 
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group of corporations shall have the privilege of 
filing a consolidated return for 1929 and subse¬ 
quent years in lieu of separate returns, upon con¬ 
dition that all members of the groiip consent to 
the regulations prescribed by the Commissioner, 
and that the filing of a consolidated Return shall be 
considered as such consent. Section 141 (b) (Ap¬ 
pendix, infra, p. 26) directs the Commissioner to 

i 

prescribe such regulations as he may deem neces¬ 
sary in order that the tax liability qf an affiliated 
group of corporations filing a consolidated return 
and of each corporation in the groiip may be de¬ 
termined and adjusted in such manlier as clearly 
to reflect income. It is pertinent to observe at this 
point that the regulations contemplated by Con- 
gress were “legislative in character.’’ S. Rep. 
No. 960, 70th Cong., 1st Sess., pp. 14-15 (Appen¬ 
dix, infra, p. 28); Ilf eld Co. v. Hernandez, 292 
U. S. 62. | 

Pursuant to the authority granted by Section 
141 (b) the Commissioner on January 3, 1929, 

i 

promulgated Regulations 75. Article 10 thereof 
(Appendix, infra, p. 26) provides that the privilege 

i 

of making a consolidated return fopr any taxable 
year must be exercised at the time of filing the 
return of the parent corporation for such year. 
Article 14 (Appendix, infra, p. 28) jprovides that 
the taxable year of the parent corporation shall be 
the taxable year of the affiliated group and that the 
consolidated net income must be contiputed on the 
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basis of the taxable year of the parent corporation. 
Article 13 (b) (Appendix, infra, p. 28) provides 
that if an affiliated group is formed after the be¬ 
ginning of the taxable year of the corporation 
which becomes the parent, the consolidated return 
must include the income of the parent (here the 
Gulbransen Company) for its entire taxable year, 
and the income of each subsidiary from the time 
it became a member of the group. 

The petitioner became a subsidiary of the Gul¬ 
bransen Company on May 1, 1929, and as shown 
above, the two corporations had the privilege of 
either filing separate returns or one consolidated 
return for that year. They chose the former and 
filed separate returns for their respective taxable 
years. However, for the year 1930, they exercised 
their privilege and filed a consolidated return and 
included therein the income and deductions of both 
companies for the full calendar year. At the same 
time the petitioner executed Form 1122 for the 
calendar year 1930, which recited that it (the peti¬ 
tioner) authorized the Gulbransen Company to file 
a consolidated return for the taxable year 1930 on 
its behalf, and in consideration of the privilege of 
joining in the making of the consolidated return 
with the Gulbransen Company, it consented to and 
agreed to be bound by all the provisions of Regu¬ 
lations 75. 

It would seem, therefore, that petitioner is not 
now in a position to complain. With full knowl- 
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could take the regulations or leave them. It elected 
to join with its parent in filing a consolidated re¬ 
turn and in doing so agreed to be bound by the reg¬ 
ulations which the Commissioner had prescribed 
pursuant to the mandate contained in Section 141. 
Such regulations provided that the calendar year 
of the parent should be considered as the taxable 
year of the group. The petitioner was therefore 
bound to adopt the calendar year 1930 as its taxable 
i year. Having adopted the calendar year as its 
taxable year, its returns must be adjusted accord¬ 
ingly. 

Somewhat the same situation as the one pre¬ 
sented here was before this Court in Wishnick- 
Tumpeer v. Helvering, 77 F. (2d) 774, certiorari 
i denied, 296 IT. S. 628. There the parent corpora¬ 
tion and its subsidiary filed separate returns for 
i the taxable year 1928 on the basis of their regular 
accounting periods, which were, as to the parent, 
the calendar year, and as to the subsidiary, the fis¬ 
cal year ended October 31. In May 1929 the parent 
asked for and was granted permission by the Com¬ 
missioner to change its taxable year from a calen¬ 
dar vear to a fiscal vear ending June 30, with a 
i provision in such permit that in order to effect the 
change it would be required to file a return for the 
period January 1 to June 30, 1929. On or before 
the time required by law, it duly filed a consolidated 
return for the period ended June 30, 1929, which 
return included its net income for the period Jan- 









nary 1 to June 30, 1929, and the net income of its 
subsidiary for the eight months’ period November 
1, 1928, to June 30, 1929. The Commissioner held 
that this was not permissible and apportioned the 
net income of the subsidiary between the two 
months, November and December 1928, and the six 
months, January to July 1929, which action was 

I _ 

approved by the Board of Tax Appeals (27 B. T. A. 
548). Upon appeal to this Court thg action of the 
Commissioner was sustained. Bedause the lan¬ 
guage of the opinion is so applicable to the facts 
of the instant case, we quote at length therefrom 
(pp. 776-777) : | 

To answer these questions jvve look to the 
statute. First, was the Cominissioner cor¬ 
rect in requiring a separate return from 
Pioneer for the two months’ period ending 
December 31, 1928? The answer to this is 
that the Commissioner’s regulation (article 
14, regulations 75) specifically so provides, 
for it says that the taxable yeak* of the parent 
corporation shall be also the taxable year of 
the affiliates, and since, as appears already, 
the first taxable year of Tumpeer under the 
consolidated status began January 1,1929, it 
its perfectly clear that the Regulation re¬ 
quired its affiliates to make their returns on 
the same basis of tune . Ih the case of 
Pioneer this left an unaccounted-for period. 
Obviously, some sort of return was neces¬ 
sary to cover this period, andj that it should 
be a separate return seems tdf us to be spe- 
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cifically required in (g) of article 13 of reg¬ 
ulations 75, which provides: “If a corpora¬ 
tion, during its taxable year, becomes a mem¬ 
ber of an affiliated group, its income for the 
portion of such taxable year not included in 
the consolidated return of such group must 
be included in a separate return.” Little 
more need be said as to this. Here Pioneer’s 
taxable year was the fiscal year November 1 
to October 31. In September 1929 it con¬ 
sented in writing to the filing by Tumpeer 
of a consolidated return, and likewise it 
agreed to be bound by the Commissioner’s 
rules. This, of course, was an assent to a 
change of its taxable year period to conform 
to that of Tumpeer, its parent. It was, 
therefore, an agreement “during its taxable 
year” to become a member of an affiliated 
group for the purpose of filing consolidated 
returns, and, by the express terms of the 
provision of the regulations, it became its 
duty to cover the intermediate period, that is 
to say, the period from its last return to the 
commencement of the nevr consolidated tax 
year, by filing a separate return, and since 
Congress specifically extended the privilege 
of filing a consolidated return on condition 
that the corporations availing of it should 
thereby consent to all the regulations the 
Commissioner may prescribe, it is plain to 
us the taxpayer may not now question the 
rules of the Commissioner. * * * 

We find in the decision of the Board that 
Pioneer duly authorized and consented to 
the filing of a consolidated return on its be- 
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i 


half. This was a binding election, and is not 
recallable because Pioneer misunderstood 
the requirements to effectuate the purpose., 
[Italics supplied.] 

* * * f * 

i 

It is obvious that at the time the Gulbransen 
Company requested permission to file a consoli¬ 
dated return for the calendar year 1929, the Com¬ 
missioner was without authority to | grant the re¬ 
quest, since it had previously exercised its option 
and filed a separate return for that year. It is also 
apparent that the Commissioner prqperlv refused 
the request of the Gulbransen Company to change 
its accounting period from Decembef 31st to June 
30th, since such request was conditioned upon the 
company being permitted to file a consolidated re¬ 
turn, including the income of petitioner for the 
entire year and the income of Gulbransen Com¬ 
pany for only the six months’ period, January 1 
to June 30,1930. | 

Petitioner contends that the Commissioner’s let¬ 
ter of November 15, 1930 (R. 51), tb the Collector 
is somewhat inconsistent with his letter of Novem¬ 
ber 8th (R. 49-50), to the Gulbransen Company. 
But it is apparent that the one is not inconsistent 
with the other when it is borne in mind that at 
the time they were written the Commissioner had 
no way of telling whether the petitioner and the 
Gulbransen Company would exercise their election 
and file a consolidated return for the calendar year 
1930. 


i 

| 
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On October 30, 1930, the petitioner made appli¬ 
cation to change its accounting period from the 
taxable year ending June 30th to the taxable year 
ending December 31st (R. 46-48). On November 
15,1930, the request was granted on condition that 
the petitioner make proper adjustments in its 
books and income tax returns. To effect the 
change, petitioner was required to close its books 
on December 31,1930, and to file a return covering 
the period, July 1 to December 31, 1930 (R. 51). 

At or about the same time that the petitioner made 
the request to change its accounting period, the 
Gulbransen Company requested permission to file ' 
a consolidated return for itself and the petitioner 
for the calendar year ending December 31, 1930. 

This request was conditioned upon it being per¬ 
mitted to include the operations of the petitioner 
only for the six months’ period, July 1 to Decem¬ 
ber 31, 1930. In response to this letter the Com¬ 
missioner replied that his permission was not re¬ 
quired to file a consolidated return for the calendar 
year 1930, but that if one was filed it should in¬ 
clude the income of the petitioner for the entire 
year 1930 and that petitioner’s return for the fiscal 
year ended June 30, 1930, should be amended so 
as to cover only the period, July 1 to December 31, t 

1929. 

Thus on December 31, 1930, the petitioner and 
its parent had two courses open. The petitioner 
could file a separate return for the six months’ 
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period ended December 31, 1930, and thus har¬ 
monize its accounting period with that of its par¬ 
ent, or the two could join in a consolidated return 
for 1930, which, of necessity, had to include the 
income of the petitioner for the entire year. They 
chose the latter course and filed a consolidated re¬ 
turn, which, we submit, was a proper return un¬ 
der the statute and regulations. Having filed such 

I 

a return, they may not now complain that their 
taxes would have been less if they had followed a 
different course. j 

That they intended to follow the procedure out¬ 
lined in the Commissioner’s letter of November 
8th (R. 49-50) is further shown by their letter of 
February 4, 1931, to the Commissioner (R. 52). 
In that letter they advised the Commissioner that 
the return of the Gulbransen Compajny for 1930 
would include the taxable income of tlie petitioner, 
its wholly owned subsidiary. In its brief, peti¬ 
tioner suggests that this letter did not state for 
what period in 1930 the income would be included. 
But, in view of the fact that the Commissioner 
had previously advised the Gulbransen Company 
that if a consolidated return was filedj for the cal¬ 
endar year 1930, it should include the income and 
deductions of the petitioner for the j entire year, 
the letter could have had reference to no other 
period but the calendar year 1930. 

Petitioner’s entire argument is addressed to the 
proposition that it had previously filedj a proper re- 

I 

i 

i 

i 
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turn for the fiscal year ended June 30, 1930, and 
that therefore the Commissioner had no right to 
tax it for a six months’ period. This argument 
ignores the fact that it later joined with its parent 
and filed a consolidated return for the year 1930, 
and in so doing agreed to be bound by the regula¬ 
tions which had been prescribed by the Commis¬ 
sioner. Such regulations provided that the taxable 
year of the parent should be the taxable year of 
the group, and since the taxable year of the Gul- 
bransen Company was the calendar year 1930 pe¬ 
titioner’s income must likewise be reported on that 
basis. 

It should be borne in mind that petitioner was 
not required by law or the regulations to join in the 
filing of a consolidated return for 1930. It chose 
to do so and accordingly agreed to be bound by the 
regulations. It may not now repudiate them. 
Wishnick-Tumpeer Co. v. Helvering, supra. 

If petitioner prevails in this proceeding, it will 
secure the benefit of a loss which has already been 
allowed as a deduction in the consolidated return. 
For the eighteen months’ period, July 1, 1929, to 
December 31,1930, petitioner’s operations resulted 
in income and losses as follows (R. 31): 

Julv 1 to December 31,1929—income. 

January 1 to June 30,1930—loss. 

July 1 to December 31,1931—income. 

In filing the return for the fiscal year ended June 

j 

30, 1930, it offset the loss for the last six months 







23 


of the fiscal year against the income of the first six 
months. Later, when it joined with the Gulbran- 
sen Company in filing a consolidated return for the 
calendar year 1930, it again offset the same loss 
against the income of the last six months of 1930, 
and thus secured the benefit of the deduction in 
both returns. The Supreme Court has frequently 
said that revenue laws should be construed so as to 
prevent such an anomalous result. Burnet v. 

• Aluminum Goods Go., 287 U. S. 544, 551; United 
States v. Ludey, 274 L T . S. 295, 301; Ilf eld v. Her¬ 
nandez, supra. In the latter case the Court said 

(p. 68): | 

If allowed, this would be the practical effect 
of double deduction. In the absence of a 
provision of the Act definitely requiring it, 
a purpose so opposed to precedent and 
equality of treatment of taxpayers will not 
be attributed to lawmakers. 


Finally, the filing of a consolidated return is a 
privilege in any case akin to exemption, and in 
order to enjoy that privilege a taxpayer must bring 
itself squarely within the four corners of the stat- 

j 

ute and regulations. Commissioner v. fdanus Mul¬ 
ler & Co., 79 F. (2d) 19 (C. C. A. 2d). This the 
petitioner has failed to do. 

The numerous cases cited by the petitioner 
involve returns for years prior to 1929, and are 
therefore clearly not in point since the law and 
regulations with respect to the filing |of consoli- 
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dated returns was materially changed for 1929 and 
subsequent years. Comment on such cases would, 
therefore, serve no useful purpose. 

CONCLUSION 

It follows that the decision of the Board of Tax 
Appeals should be affirmed. 

Respectfully submitted. 

James W. Morris, 
Assistant Attorney General. 

Sew all Key, 

Ellis N. Slack, 

Special Assistants to the Attorney General. 

October 1937. 
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Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 47. Returns for a period of less 

THAN TWELVE MONTHS. 

(a) Returns for short period resulting 
from change of accounting period .—If a tax¬ 
payer, with the approval of the Commis¬ 
sioner, changes the basis of computing net 
income from fiscal year to calendar year a 
separate return shall be made for the period 
between the close of the last fiscal year for 
which return was made and the following 
December 31. * * * 

* * * *| * 

Sec. 141. Consolidated returns of cor¬ 
porations—1929 AND SUBSEQUENT TAXABLE 
YEARS. ! 

(a) Privilege to file consolidated re¬ 
turns. —An affiliated group of corporations 
shall, subject to the provisions of this sec¬ 
tion, have the privilege of making a consoli¬ 
dated return for the taxable year 1929 or 
any subsequent taxable year, inj lieu of sepa¬ 
rate returns. The making of a consolidated 
return shall be upon the condition that all 
the corporations which have been members 
of the affiliated group at any time during 
the taxable year for which the return is 
made consent to all the regulations under 
subsection (b) prescribed prioi] to the mak¬ 
ing of such return; and the tnaking of a 
consolidated return shall be considered as 
such consent. In the case of aj corporation 
which is a member of the affiliated group 
for a fractional part of the year the consoli- 

(25) I 


i 
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dated return shall include the income of 
such corporation for such part of the year 
as it is a member of the affiliated group. 

(b) j Regulations. — The Commissioner, 
with the approval of the Secretary, shall 
prescribe such regulations as he may deem 
necessary in order that the tax liability of 
an affiliated group of corporations making 
a consolidated return and of each corpora¬ 
tion in the group, both during and after the 
period of affiliation, may be determined, 
computed, assessed, collected, and adjusted 
in such manner as clearly to reflect the in¬ 
come and to prevent avoidance of tax 
liabilitv. 

***** 

Treasury Regulations 75, promulgated under the 
Revenue Act of 1928: 

Article 1 . Privilege of Filing Consoli¬ 
dated Returns. 

(a) Section 141 gives to the corporations 
of an affiliated group the privilege of mak¬ 
ing a consolidated return for the taxable 
year 1929 or any subsequent taxable year, in 
lieu of separate returns. This privilege, 
however, is given upon the condition that 
all corporations which have been members 
of the affiliated group at any time during 
the taxable vear for which the return is 
made consent to these regulations, and any 
amendments thereof duly prescribed prior 
to the making of the return and applicable 
to such year; and the making of the con¬ 
solidated return is considered as such con¬ 
sent. [Italics original.] 

***** 

Art. 10. Exercise of Privilege. 

(a) Must be Exercised at Time Parent 
Files Return. —The privilege of making a 



consolidated return for any taxable year of 
an affiliated group must be exercised at the 
time of filing the return of the parent cor¬ 
poration for such year. Under no circum¬ 
stances can such privilege be exercised at 
any time thereafter. If the privilege is ex¬ 
ercised at the time of filing the return, sep¬ 
arate returns can not thereafter be filed for 
such year. * * * 

* * * * * 


Art. 12. Filing Consolidated Return and 
other Forms. 

(a) Consolidated Return Filed by Par¬ 
ent. —A consolidated return shall be made 
on Form 1120 by the parent corporation for 
the affiliated group. Such return shall be 
filed, at the time and in the office of the col¬ 
lector of the district, prescribed for the fil¬ 
ing of a separate return by siich corpora¬ 
tion. (See article 401 of Regulations 74.) 

( b ) Authorizations and Consents Filed 
by Subsidiaries. —Each subsidiary must 
prepare two duplicate originals of Form 
1122, consenting to these regulations and 
authorizing the parent corporation to file a 
consolidated return on its behalf for the 


taxable year and authorizing thC parent cor¬ 
poration (or, in the event of its failure, the 
Commissioner or the collector) to file a con¬ 
solidated return on its behalf (as long as it 
remains a member of the group) for each 
year thereafter for which, und^r article 11 
(a), the filing of a consolidated return is re¬ 
quired. One of such forms shall be attached 
to the consolidated return as a part thereof, 
and the other shall be filed, at or before the 
time the consolidated return is filed, in the 
office of the collector for the district pre¬ 
scribed for the filing of a separate return by 
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such subsidiary. No such consent can be 

withdrawn or revoked at any time after the 

•/ 

consolidated return is filed. 

***** 

Art. 13. Change in Affiliated Group Dur¬ 
ing Taxable Year. 

***** 

(g) Separate Returns for Periods not In¬ 
cluded in Consolidated Return. —If a cor¬ 
poration, during its taxable year, becomes a 
member of an affiliated group, its income for 
the portion of such taxable year not included 
in the consolidated return of such group 

must be included in a separate return 
* * * 

***** 

Art. 14. Accounting Period of an Affil¬ 
iated Group. 

The taxable year of the parent corpora¬ 
tion shall be considered as the taxable year 
of an affiliated group which makes a consoli¬ 
dated return, and the consolidated net in¬ 
come must be computed on the basis of the 
taxable year of the parent corporation. 

Extract from Report of Senate Finance Commit¬ 
tee having reference to Section 141 (b) of the Rev¬ 
enue Act of 1928 (S. Rep. No. 960, 70th Cong., 
1st Sess., p. 15) : 

Many difficult and complicated problems, 
however, have arisen in the administration 
of the provisions permitting the filing of 
consolidated returns. It is, obviously, of 
utmost importance that these questions be 
answered with certainty and a definite rule 
be prescribed. Frequently the particular 
policy is comparatively immaterial so long 
as the rule to be applied is known. The com- 
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mittee believes it to be impracticable to at¬ 
tempt by legislation to prescribe the various 
detailed and complicated rules decessary to 
meet the many differing and (Complicated 
situations. Accordingly it has found it nec¬ 
essary to delegate power to the cojnmissioner 
to prescribe regulations legislative in char¬ 
acter covering them. The standard pre¬ 
scribed by the section keeps thei delegation 
from being a delegation of purC legislative 
power, and is well within the rtiles estab¬ 
lished by the Supreme Court. (See Hamp¬ 
ton, jr., & Co. v. United States, ] decided by 
the Supreme Court on April 9^ 1928, and 
cases there cited.) Furthermore, the section 
requires that all the corporation^ joining in 
the filing of a consolidated return must con¬ 
sent to the regulations prescribed prior to 
the date on which the return is filed. 
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GUY T. HELVERING, Commissioner pf Internal 

Revenue, 
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REPLY BRIEF FOR THE PETITIONER. 


Previous Opinion, Jurisdiction, and Question Presented. 

These matters are set forth on pages 1; and 2 of Peti¬ 
tioner’s Main Brief. j 

i 

Statutes, Regulations and Other Authorities Involved. 

Since the appendices of the prior briefs of both parties 
differ in content, the statutes and regulations considered 
material by both parties, together with ail excerpt from a 
committee report, are reprinted in full ip the Appendix, 
infra, pp. 15-20, for convenience of reference. 
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Statement of Facts. 

The facts are stated in Petitioner’s Main Brief, pp. 2-6. 
The following tabulation of material dates is supplied for 
convenience : 

May 1, 1929: Gulbransen Company acquired all of 
petitioner’s capital stock, commencing an affiliation 
which continues through all material dates. 

September 10, 1929: Petitioner’s separate income 
tax return for its fiscal year ended June 30, 1929 filed, 
covering a portion of the period of affiliation. 

March 15, 1930: Gulbransen Company’s separate 
i income tax return for the calendar year 1929 filed, like¬ 
wise covering a portion of the period of affiliation. 

May 1-July 12, 1930: Correspondence between Gul¬ 
bransen Company and respondent relating to (a) a 
requested change in Gulbransen Company’s accounting 
period from calendar years to fiscal years ending June 
30 (to correspond with petitioner’s taxable year) and 
(b) the filing of a consolidated return including for 
each corporation the period between its prior separate 
return and June 30, 1930, or, alternatively, the filing 
of an amended return on a consolidated basis for the 
calendar vear 1929. 

September 15, 1930: Petitioner’s separate return 
i for its fiscal year ended June 30, 1930 filed. The con¬ 
troversy herein relates to the segregation by respond¬ 
ent of the first six months of this fiscal year as an inde¬ 
pendent taxable period . 

October 30-November 15, 1930: Correspondence be- 
i tween both corporations and respondent relating to 
. (a) a requested change in petitioner’s accounting pe¬ 
riod from fiscal years ending June 30 to calendar years 
(to correspond with Gulbransen Company’s taxable 
year) and (b) the filing of a consolidated* return for 
1930 or the proper portion thereof. 

December 31, 1930: Petitioner’s books closed and 
thereafter maintained on the basis of calendar years, 
pursuant to respondent’s letter of November 15,* 1930. 

March 14, 1931 et seq.: Tentative and final consoli¬ 
dated returns including both corporations for the cal- 
S endar year 1930 filed. Petitioner’s operations for the 
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first six months of this year had been previously re¬ 
ported on September 15," 1930 by its separate return 
for its fiscal year ended June 30, 1930. Although peti¬ 
tioner sustained a loss during this overlapping period, 
Gulbransen Company’s loss for 1930 and for the last 
six months of 1930 exceeded petitioners income for the 
last six months of 1930. 

Specification of Errors to be Urged. 

These are set forth on pages 6 and 7 of Petitioner’s 
Main Brief. ! 

SUMMARY OF ARGUMENT. 

| 

I 

Respondent leaves petitioner’s contentions in its main 
brief largely unanswered. He claims the right to upset 
petitioner’s separate return because of a subsequent con¬ 
solidated return, but he fails to show thqt petitioner and 
its parent corporation had any right to file a subsequent 
consolidated return or, if they did have an!y such right, that 
any provision of the Act or regulations authorizes him to 
overthrow petitioner’s prior separate return. Moreover, 
he has no effective answer to the point that petitioner’s 
separate return was the binding exercisb of an election, 
depriving it of the right to join in a subsequent inconsistent 
consolidated return. 

Respondent’s efforts to split taxable years for the pur¬ 
pose of taxing only the profitable portions has been and 

_ i 

should continue to be condemned. 

j 

Respondent’s argument upon the equities misconceives 
the facts. Petitioner obtained no benefit from the overlap¬ 
ping returns. It is respondent, not petitioner, who seeks 
benefits based on technicalities. 
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ARGUMENT. 


Both parties agree that the sole question is respondent’s 
right to determine a deficiency against petitioner for the 
six months period, July 1 to December 31, 1929. Petitioner 
contends that these six months cannot be treated as a sep¬ 
arate taxable period—they are only a part of its full fiscal 
year July 1, 1929 to June 30, 1930, which is its only correct 
taxable period. Respondent says that the case involves 
merely an attempted repudiation of his regulations. (Resp. 
Br. p. 12) This is a wrong view of petitioner’s position. 

On September 15, 1930, petitioner filed its separate in¬ 
come tax return for its full fiscal year, July 1, 1929 to June 
30,1930. Beyond question, this was a legal, proper and cor¬ 
rect taxable year, when the return was filed. 

Respondent now claims the right to determine a defi- 
ciencv for the first half of this fiscal vear, entirelv disre- 
garding the vear as a whole. He contends that this correct 
taxable vear was retroactivelv invalidated bv events occur- 

•> m/ * 

ring six months after this return was filed and eight and 
one-half months after the close of that correct taxable vear. 
His contention is based upon Sec. 141 of the Revenue Act of 
192$ and upon Regulations 75, both relating to consolidated 
returns of affiliated corporations. The event upon which 
he relies is the concurrence by petitioner, obviously con¬ 
fused by the technicalities and inapplicability of the regu¬ 
lations and by correspondence with respondent, in consoli¬ 
dated returns with its parent corporation, filed on and after 
March 14,1931. 
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Petitioner’s Correct Taxable Year, the Full Fiscal Year 
Ended June 30, 1930, Established By the Act and Peti¬ 
tioner’s Books and Returns, Was Not Altered By Regu¬ 
lations 75 or Any Action Thereunder. 

In Part I of our main brief (pp. 9-13) we pointed out that 
Secs. 41, 52(a) and 53(a)(1) of the Act fixed petitioner’s 
full fiscal year as its correct taxable period, land this was 
not intended to be varied by Sec. 141, which must be con¬ 
strued in the light of these other provisions of .the same law. 
The application of Sec. 141 being precluded by the fact sit¬ 
uation in this case, any action attempted under Sec. 141 or 
the regulations thereunder was nugatory. [Respondent’s 
apparent inability to make any answer to this contention, 
except by a mild epithet (“ repudiation”—Resp. Br. p. 12), 
makes further elaboration unnecessary, except to call at¬ 
tention to the observation of this Court in T tfishnick-Tum- 

I 

peer, Inc. v. Helve ring, 77 F. (2d) 774, 777, that the Com- 
missioner’s authority to prescribe regulations under Sec. 
141 41 must be used fairly and so as not to do any violence to 
the provisions of the statute, * * V y (Italic supplied.) 

In response to our further contention that Regulations 
75 gave respondent no power to disregard petitioner’s cor¬ 
rect taxable year and retroactively segregate Only the prof¬ 
itable portion as a taxable period, respondent cites Arts. 
10, 14 and 13(b). (Resp. Br. p. 13-14.) Tjiese citations 
were anticipated in our main brief (pp. 13-14, 27) and shown 
to be wholly inadequate for respondent’s present purpose. 

I 

Respondent sets out Sec. 47 of the Act (Appendix here¬ 
in p. 15) in the Appendix to his brief but 1 does not ex¬ 
plain its relevance. This section deals with returns for tax¬ 
able periods of less than twelve months due to changes 
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from fiscal to calendar years. In such case “a separate re¬ 
turn shall be made for the period between the close of the 
last fiscal year for which return teas made and the follow -( 
ing December 31.” (Italic supplied.) The Act expressly 
recognizes that the first return after a change in the ac- 
counting period shall cover only the period following that 
reported on the last preceding return. But in the present 
case, respondent insists that petitioner’s return on the new 
basis be for a full year; that its prior return, filed Septem -1 
ber 15, 1930 and then perfectly legal and proper, be upset; 
that the overlapping portion of the period covered by the 1 
two returns be stricken from petitioner’s prior separate 
return, leaving only the first half to be considered as the 
preceding “taxable year.” Sec. 47 forbids this procedure. 

Respondent relies upon a tortuous and illogical construc¬ 
tion of selected provisions from Regulations 75. Although 
they are wholly unfitted to the facts herein (Pet. Br. p. 13), 
he prefers to ignore Art. 3 (Appendix, p. 18) which would 
refer him back to Sec. 47 and the other sections of the Act 
previously considered. And here again, if Regulations 75 
will bear his construction, they would seem “to do * * * 
violence to the provisions of the statute.” Wish nick- Turn- 
peer , Inc. v. Helvering , 77 F. (2d) 774, 777. 

"We submit that respondent lias failed to meet the con¬ 
tentions under Part I of our brief, and has also given fur¬ 
ther support to our position that petitioner’s full fiscal year 
«nded June 30, 1930, continued as its proper taxable pe¬ 
riod which could not be retroactivelv overthrown. 

* 
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II. 

Petitioner’s Separate Return For Its Fiscal Year Ended 
June 30, 1930, Constituted a Binding Election Not to Join 
in a Consolidated Return Covering Any Portion of That 
Fiscal Year. 

i 

In Part II of our main brief, we assumed, for purposes 
of the argument, that the Act and regulations granted to 
petitioner and Gulbransen Company the right to file con¬ 
solidated returns, despite the discrepancy in their account¬ 
ing periods. But by their own acts they precluded them¬ 
selves from taking advantage of this privilege. On Sep¬ 
tember 15, 1930, petitioner filed its return, on a separate 
basis, for its full fiscal year ended June 30, 1930. Under 
well-settled rules of law this action constituted an election, 
thereafter preventing it and any other corporations with 
which it was affiliated from filing a consolidated return 
covering any part of the period reported jon the separate re¬ 
turn. Moreover, the consequences of this election could 
not be avoided bv any act or agreement of the affiliated 
corporations and the Commissioner. (Pet. Br. pp. 16-32.) 

I 

Respondent in his brief makes some tentative thrusts at 
this contention, but in the end, having no effective answer, 
he brushes it aside with the statement that the cases cited 
by petitioner were decided under earlier laws and regula¬ 
tions and so are 4 ‘clearly not in point.’’ j 

i 

He fails to show any distinction betwfeen the prior laws 
and Sec. 141 of the 1928 Act (Appendix, pp. 15-16) which 
would justify casting out the clear and well-settled rules 
of law set forth in petitioner’s brief. The distinction re¬ 
lied upon by the Board of Tax Appeals jhas been answered 
in our brief, (pp. 16-18.) Respondent makes no reply to 
this analysis, nor does he offer any othgr basis for his as- 
sertion for the reason, we believe, that he has none. Even 
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the Board in its later decisions seems to have rejected the 
distinctions it relied upon in this case. (Pet. Br. p. 26.) 

We note that Lawyers Building Corporation , 35 B. T. A. 
540, cited in our brief (pp. 21, 26) for the rule that a bind¬ 
ing election not to file consolidated returns under the Rev¬ 
enue Act of 1932 results from the separate return of a sub¬ 
sidiary corporation, has been recently affirmed. George A. 

Fuller Company v. Commissioner ,.Fed. (2d)., 1937 

C. C. H. Fed. Tax Service 119407 (C. C. A.—2, 1937). 

Respondent cites a report of the Senate Finance Commit¬ 
tee relating to Sec. 141. (Appendix herein, p. 20.) The 
Committee emphasized its desire for certain and definite 

rules covering consolidated returns. It has alreadv been 

* 

demonstrated that Regulations 75 furnished no certain and 
definite rules for petitioner and Gulbransen Company to 
follow. The Commissioner did prescribe certain and def¬ 
inite returns for the first taxable year in which corpora¬ 
tions with dissimilar accounting periods became affiliated 
by the acquisition of the required stock interests, but he 
failed completely to prescribe rules for such corporations 
in succeeding taxable years if they elected not to file con¬ 
solidated returns for that first year. In the absence of ap¬ 
propriate provisions in the Regulations, one naturally 
turns to court decisions interpreting the law and filling in 
the gaps left by Congress and the Commissioner. Now the 
Commissioner pleads for the affirmative promotion of un¬ 
certainty by rejecting well-settled rules of law clearly ap¬ 
plicable to this case. 

Respondent apparently assumes that under Art. 10 of 
Regulations 75 (Appendix, p. 18), the election for or 
against consolidated returns can be made only at the time 
of filing the parent corporation’s return. We do not be¬ 
lieve that Art. 10 bears this construction. (Pet. Br. p. 27.) 
This conclusion is further supported by Art. 13(h) of Reg¬ 
ulations 75. (Appendix, p. 19.) 
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Art. 13(h) deals with a corporation whilch, during its 
taxable year, becomes a member of an affiliated group. 
This refers, of course, to the acquisition of j its stock by a 
dominant or parent corporation, as shown by the example 
immediately following and by Art. 712 of Regulations 74. 
(Appendix, p. 17.) TKe subsidiary must fjile a separate 
return for the portion of its taxable year immediately pre¬ 
ceding the period covered by the consolidated return, and 

* this return is due on the fifteenth day of tile third month 

* following the close of its taxable year. Ih the example 

v . * i 

given, “P,” reporting on the basis of calendar years, ac¬ 
quired on January 1, 1929, all the stock of “S,” whose tax¬ 
able year was the fiscal year ending March 3}. If the corpo¬ 
rations desired to file a consolidated return fpr 1929, it was 
necessary that “S” file a separate return for the period 
April 1 to December 31, 1928, on or before June 15 , 1929 . 
Since the consolidated return, based upon the parent’s tax- 
1 able year, could not possibly be filed until after December 
31, 1929, obviously the election had to be made over six 
months before that time. 

Petitioner and Gulbransen Company failed to take ad¬ 
vantage of this provision for 1929, the year in which they 
became affiliated. Regulations 75 gave no further guidance 
for getting together in a consolidated return for subsequent 
years. If they had any such right, it could ohly be obtained 
by guess work. Perhaps they might havp followed an 
analogy to Art. 13(h). To do so, petitioner! on September 
15, 1930 should have filed its separate return for only the 
period July 1 to December 31, 1929, deferring its report 
for the last half of its fiscal year until the consolidated re- 
, turn for the calendar year 1930. It elected npt to do so. In¬ 
stead it filed its separate return for its full fiscal year, half 
of which fell in 1930. The election made at I that time pre¬ 
cluded the subsequent filing of a consolidated return for 
the calendar year 1930. 

i 
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i Returning to the example in Art. 13(h), let us assume 
that “S” disregarded the regulation and filed a separate 
return for its full fiscal year ended March 31, 1929, subse¬ 
quently, on March 15, 1930, joining in a consolidated re¬ 
turn with “P” for the calendar year 1929. Would re¬ 
spondent permit “S” to disregard the election made when 
c f S” filed its return on June 15, 1929? We confidently pre¬ 
dict that he would not. Instead we would observe a re¬ 
versal of his present contentions relating to the doctrine of 
election, as complete as the reversal of his position noted 
in the opinion on rehearing in Wishnick-Tumpeer, Inc. v. 
Helvering , 77 F. (2d) 774, 777. 

From this Court ’s decision in that case, respondent pur¬ 
ports to find much comfort. His reliance appears to be 
unfounded. The facts there were not even “somewhat the 
same” as in this case. The Turn peer fact situation might 
have been presented here, if, for instance, Gulbransen Com¬ 
pany had changed to a fiscal year ending June 30, 1930 and 
then filed a consolidated return including its own opera¬ 
tions for the period January 1 to June 30, 1930 and peti¬ 
tioner’s operations for its full fiscal year ended June 30, 
1930. The facts which did occur were different in several 
important particulars. No tampering with a full taxable 
year reported on a prior legally valid return was involved. 
The taxable year of Tumpeer, the parent corporation, ended 
before the taxable year of Pioneer, the subsidiary. Pio¬ 
neer was not called upon by Secs. 41, 52(a) and 53(a)(1) of 
the Act to file any return before the due date of the parent’s 
return, and no inconsistent separate return was filed at any 
time. But petitioner’s taxable year ended long before that 
of its parent, Gulbransen Company, and the separate re¬ 
turn actually made by petitioner was wholly inconsistent 
with the consolidated return filed six months later by Gul¬ 
bransen Company. 

1 Moreover, the issue there was quite different. There 



was no question of asserting a deficiency against Pioneer 
for the two months period, November aijd December, 1928, 
there in controversy. The Act granted the right to carry 
forward a loss sustained in one year and deduct it in the 
next two succeeding years. Pioneer’s two months period 
was held to be a separate taxable year for the purpose of 
this computation. | 

In reaching its conclusion, this Court! had to choose be¬ 
tween two undesirable alternatives. Tlie Commissioner’s 
contention, which was sustained, deprived the taxpayer of 
a full two years period over which to deduct its prior loss. 
But the taxpayer’s contention would result, in many like 
cases, in a carry-over for more than the;two years granted 
by the Act. Naturally, this Court did riot wish to further 
extend the statutory period. It adopted the contenion 
which gave the more reasonable result! 

In the present case, it is the respondent’s theory which 
gives impracticable and incongruous cdnsequences. (Pet. 
Br. pp. 28-29.) j 

Respondent complains that he was compelled to accept 
the consolidated return for the calendai! vear 1930 and his 
only possible course of action was the revision of petition¬ 
er’s prior separate return for its fiscal year ended June 
30, 1930. But to enjoy the privilege df consolidated re¬ 
turns, taxpayers must come squarely within the Act and 
the regulations. (Resp. Br. p. 23; Pet| Br. p. 13.) Peti¬ 
tioner’s original separate return came Squarely within the 
requirements of the Act and regulations.! Why then, should 
a subsequent, inconsistent return, relyipg upon privileges , 
be granted any more sanctity? If bojth returns cannot 
stand (cf. Pet. Br. p. 15), we submit that the subsequent 
return, attempting to meet a situation ijot provided for by 
Regulations 75, must fall. Respondent has neglected his 
plain duty if an improper return was filed. (Pet. Br. p. 
36.) He should adjust the improper return, not the prior 
and clearly proper return. 




12 


m. 

A Deficiency Cannot Validly Be Determined for a Portion 
Only of Petitioner's Taxable Year. 

Respondent does not dispute that petitioner’s separate 
return for its full fiscal year ended June 30, 1930 was a 
legally correct and proper return and covered petitioner’s 
proper taxable year as fixed by petitioner’s accounting 
methods and prior returns and by the Act and regulations. 

Recently, another attempt by respondent to split a tax¬ 
able year into profitable and unprofitable periods has been 
condemned. Palomas Land & Cattle Co. v. Commissioner, 
91 F. (2d) 100 (0. C. A. 9, 1937). The Court’s comments 
are as follows: 

“Reading all these provisions together and apply¬ 
ing them to the facts of this case, it is clear that peti¬ 
tioner’s taxable year was the calendar year 1928. Hel- 
vcring v. Morgans, Inc., supra. Nothing in the Act 
empowered, much less required, respondent to split 
petitioner’s taxable year into two taxable periods, as 
here attempted. 

* • • * * 

“ * * * Assuming, without deciding, that petitioner 
should have filed a consolidated return covering the 
period January 1 to November 30, 1928, and a separate 
return covering the period November 30 to December 
31, 1928, it does not follow that its taxable year should 
be split into two taxable periods. The regulations do 
not, nor could they, consistently with the Act, make 
any such requirement.” (pp. 102, 103.) 

The comments are equally appropriate to Regulations 75. 
And, in view of petitioner’s separate return for its full 
fiscal year, there is even less support in the present case 
for the half-year deficiency claimed by respondent. 
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I 

I 

IV. | 

Equitable Considerations Oppose the Board’s Decision. 

Respondent attempts to support the Board's reasoning 
that petitioner is obtaining tax benefits by double deduc¬ 
tions for a loss, pointing to the fact thht petitioner sus¬ 
tained a loss during the overlapping six months period. 
This argument on the equities is not borne; out by the facts. 
(Pet. Br. pp. 34-36.) 

Petitioner and Gulbransen Company obtained no benefit 
whatever by including petitioner’s six months period, Jan¬ 
uary 1 to June 30, 1930, on the consolidated return. Gul¬ 
bransen Company’s losses, both for the ftill year 1930 and 
for the last six months of 1930 exceeded petitioner’s in¬ 
come for the last six months of 1930. Petitioner’s loss for 
the first six months of 1930 merely increased the deficit 
on the consolidated return for that vear.! 

The equities may be summarized as follows: The in¬ 
terests of petitioner and Gulbransen Coippany are identi¬ 
cal. In substance, they are a single business enterprise. 
Congress recognized that in such cases, income taxes should 
be measured by the combined net income, permitting the 
losses of one part of the enterprise to offset the gains of 
another part. This intention is expressly stated in the 
Senate Committee’s report. (Appendix, p. 20.) Petitioner 
and Gulbransen Company wished to report their income in 
this manner, but, having missed their first opportunity in 
1929, they found the regulations inadequate to meet their 
situation in 1930. Hampered by this inadequacy and con¬ 
fused by technicalities, they filed separate returns. Peti¬ 
tioner reported and paid substantial taxes for its fiscal 
years ending in 1929 and 1930 although (gulbransen Com¬ 
pany concurrently sustained losses. They were paying 
more taxes than Congress intended. Finally, in despera¬ 
tion, they filed a consolidated return, partly overlapping 
petitioner’s last preceding separate return. 
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Seizing upon this fact, respondent has attempted to col¬ 
lect even more taxes. Petitioner’s business is seasonal. For 
half of the year it operates at a loss, but for the next half 
its business is profitable. Respondent wishes to discard the 
unprofitable months and tax petitioner only upon the prof¬ 
itable half of its year. Equity will not reap his windfall. 


Respectfully submitted, 

Edward H. McDermott, 

1 Ellsworth C. Alvord, 

Counsel for Petitioner . 

Wm. M. Emery, 

Daniel R. LaBar, 

Karl Riemer, 

Of Counsel. 
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APPENDIX. 


REVENUE ACT OF 1928 (c. 852, 45 Stat. 791): 

Sec. 41. General Rule. 

The net income shall be computed ijpon the basis of 
the taxpayer’s annual accounting period (fiscal year 
or calendar year, as the case may be) in accordance 
with the method of accounting regularly employed in 
keeping the books of such taxpayer; j * * *. 

Sec. 47. Returns for a Period of Le^s Than Twelve 
Months. 

(a) Returns for short period resulting from change 
of accounting period.—If a taxpayer, \yith the approval 
of the Commissioner, changes the basis of computing 
net income from fiscal year to calendar year a separate 
return shall be made for the period between the close 
of the last fiscal year for which retur^i was made and 
the following December 31. * * * 

i 

Sec. 52. Corporation Returns. 

(a) Requirement. —Every corporation subject to 
taxation under this title shall make a return, stating 
specifically the items of its gross income and the de¬ 
ductions and credits allowed by this tjtle. * * * 

Sec. 53. Time and Place for Filing Returns. 

(a) Time for filing.— 

(1) General Rule.—Returns made on the basis of 
the calendar year shall be made on or before the 15th 
day of March following the close of tlie calendar year. 
Returns made on the basis of a fiscal year shall be 
made on or before the 15th day of the third month fol¬ 
lowing the close of the fiscal year. 

Sec. 141. Consolidated Returns of Corporations— 
1929 and Subsequent Taxable Years. 

(a) Privilege to file consolidated Returns. —An af¬ 
filiated group of corporation shall, subject to the pro¬ 
visions of this section, have the privilege of making a 
consolidated return for the taxable year 1929 or any 
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subsequent taxable year, in lieu of separate returns. 
The making of a consolidated return shall be upon the 
condition that all the corporations which have been 
members of the affiliated group at any time during 
the taxable year for which the return is made consent 
to all the regulations under subsection (b) prescribed 
prior to the making of such return; and the making of 
a consolidated return shall be considered as such con¬ 
sent. In the case of a corporation which is a member 
of the affiliated group for a fractional part of the year 
the consolidated return shall include the income of such 
corporation for such part of the year as it is a member 
of the affiliated group. 

(b) Regulations. —The Commission, with the ap- 
'• proval of the Secretary, shall prescribe such regula¬ 
tions as he mav deem necessary in order that the tax 

•> * 

liability of an affiliated group of corporations making 
a consolidated return and of each corporation in the 
group, both during and after the period of affiliation, 
may be determined, computed, assessed, collected, and 
adjusted in such manner as clearly to reflect the in¬ 
come and to prevent avoidance of tax liability. 

* • • * • 

REVENUE ACT OF 1926 (c. 27, 44 stat. 9), and 
REVENUE ACT OF 1924 (c. 234, 43 stat. 253): 

Sec. 240. (a) Corporations which are affiliated 

within the meaning of this section may, for anv taxable 
year, make separate returns or, under regulations pre- 
1 scribed by the Commissioner with the approval of the 
Secretary, make a consolidated return of net income 
for the purpose of this title, in which case the taxes 
thereunder shall be computed and determined upon 
the basis of such return. If return is made on either 
of such bases, all returns thereafter made shall be upon 
the same basis unless permission to change the basis 
is granted by the Commissioner. 

(Note: Sec. 240 (a) of the Revenue Act of 1921 
(c. 136, 42 Stat. 227) is identical except for the 
addition of the words ‘ 4 beginning on or after Jan¬ 
uary 1,1922”after the words “anv taxable year”.) 
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REGULATIONS 74, Promulgated Undeij Revenue Act of 

1928: ! 

Art. 324. Accounting period. —The return of q, tax¬ 
payer is made and his income computed for his taxable 
year, which means his fiscal year, or the calendar year 
if he has not established a fiscal year. tThe term “ fiscal 
year” means an accounting period of 12 months end¬ 
ing on the last day of any month other than December. 
No fiscal year will, however, be recognized unless be¬ 
fore its close it was definitely established as an account¬ 
ing period by the taxpayer and the books of such tax¬ 
payer were kept in accordance therewith. * * * 

Except in the case of a first return j^or income tax a 
taxpayer shall make his return on the? basis (fiscal or 
calendar year) upon which he made his return for the 
taxable year immediately preceding unless, with the 
approval of the Commissioner, he ha^ changed his ac¬ 
counting period. 

Art. 361. Change in accounting period. —If a tax¬ 
payer changes his accounting period lie shall, prior to 
the expiration of 30 days from the (jlose of the pro¬ 
posed period for which a return would be required to 
effect the change, furnish to the collector, for trans¬ 
mission to the Commissioner, the information required 
on Form 1128. The due date of the | separate return 
for such period is the fifteenth day of the third month 
following the close of that period. If the change in 
the basis of computing the net income of the taxpayer 
is approved by the Commissioner, the taxpayer shall 
thereafter make his returns and compute his net in¬ 
come upon the basis of the new accounting period. 
(See section 47 and article 371.) 

Art. 712. Formation of and changes in affiliated 
group. —An affiliated group of corporations, within the 
meaning of section 141, is formed 4t the time that 
the common parent corporation beconjes the owner di¬ 
rectly of at least 95 per cent of the stock (as defined 
by section 141 (d)) of another corporation. A corpo¬ 
ration becomes a member of an affiliated group at the 
time that one or more members of the group become 
the owners directly of at least 95 per jeent of its stock. 
A corporation ceases to be a member of an affiliated 
group at the time that the aggregate of its stock owned 
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directly by the members of the group becomes less 
than 95 per cent. 

REGULATIONS 75, promulgated under Sec. 141 of Rev¬ 
enue Act of 1928: 

Article 1. Privilege of filing consolidated returns. 

(a) Section 141 gives to the corporations of an 
affiliated group the privilege of making a consolidated 
return for the taxable year 1929 or any subsequent 
taxable year, in lieu of separate returns. This privi¬ 
lege, however, is given upon the condition that all 
corporations which have been members of the affili- 
i ated group at any time during the taxable year for 
which the return is made consent to these regulations, 
and any amendments thereof duly prescribed prior to 
the making of the return and applicable to such year; 
and the making of the consolidated return is consid¬ 
ered as such consent. 

Art. 3.—Applicability of other provisions of law. 

Any matter in the determination of which the pro¬ 
visions of these regulations are not applicable shall be 
determined in accordance with the provisions of the 
Act or other law applicable thereto. 

Art. 10.—Exercise of privilege. 

(a) Must Be Exercised at Tune Parent Files Return. 

The privilege of making a consolidated return for 
any taxable year of an affiliated group must be exer¬ 
cised at the time of filing the return of the parent cor¬ 
poration for such year. Under no circumstances can 
such privilege be exercised at any time thereafter. If 
! the privilege is exercised at the time of filing the re¬ 
turn, separate returns can not thereafter be filed for 
such year. * • * 

Art. 12.—Filing consolidated return and other forms. 

(a) Consolidated Return Filed by Parent .—A con¬ 
solidated return shall be made on Form 1120 by the 
parent corporation for the affiliated group. Such re- 

! turn shall be filed,. at the time and in the office of the 
collector of the district, prescribed for the filing of 
a separate return by such corporation. (See article 
401 of Regulations 74.) 

(b) Authorizatioyis and Consents Filed by Subside 
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dries ,—Each subsidiary must prepare twlo duplicate 
originals of Form 1122, consenting to tljese regula¬ 
tions and authorizing the parent corporation to file a 
consolidated return on its behalf for the taxable year 
and authorizing the parent corporation (or, in the event 
of its failure, the Commissioner or the collector) to 
file a consolidated return on its behalf (as long as 
it remains a member of the group) for each year there¬ 
after for which, under article 11 (a), thef filing of a 
consolidated return is required. One of | such forms 
shall be attached to the consolidated return as a part 
thereof, and the other shall be filed, at or before the 
time the consolidated return is filed, in the office of 
the collector for the district prescribed for the filing 
of a separate return by such subsidiary. Jvo such con¬ 
sent can be withdrawn or revoked at any tifne after the 

consolidated return is filed. 

• * • * * 

Art. 13.—Change in affiliated group during taxable 
year. 

* * * # * • 


(g) Separate Returns for Periods not] Included in 
Consolidated Return.— 

If a corporation, during its taxable year, becomes a 
member of an affiliated group, its income!for the por¬ 
tion of such taxable year not included in' the consoli¬ 
dated return of such group must be included in a sep¬ 
arate return * * *. 


(h) Time for Filing Separate Returns for Periods 
not Included in Consolidated Return. 

If a corporation, during its taxable ybar, becomes 
a member of an affiliated group, the separate return 
required for the portion of its taxable year during 
which it was not a member of the group must be made 
on or before the fifteenth day of the third month fol¬ 
lowing the close of its taxable year. For Example, cor¬ 
poration P, reporting its income on a calendar year 
basis, acquires on January 1, 1929, all the stock of cor¬ 
poration S, which reports its income on a fiscal year 
basis ending March 31. P and S elect to die a consoli¬ 
dated return for the calendar year 1929. The separ¬ 
ate return of S for the taxable period April 1, 1928, to 
December 31, 1928, should be filed on or before June 
15, 1929. j 


i 

I 

i 



20 


Art. 14.—Accounting period of an affiliated group. 

The taxable year of the parent corporation shall be 
considered as the taxable year of an affiliated group 
which makes a consolidated return, and the consoli¬ 
dated net income must be computed on the basis of the 
taxable year of the parent corporation. 

EXTRACT FROM REPORT OF SENATE FI¬ 
NANCE COMMITTEE having reference to Section 141 
(b) of the Revenue Act of 1928 (S. Rep. Xo. 960, 70th 
Cong., 1st Sess., pp. 14-15): 

The permission to file consolidated returns by 
affiliated corporations merely recognizes the busi¬ 
ness entity as distinguished from the legal cor¬ 
porate entity of the business enterprise. Unless 
the affiliated group as a whole in the conduct of 
its business enterprise shows net profits, the indi¬ 
viduals conducting the business have realized no 
gain. The failure to recognize the entire business 
enterprise means drawing technical legal distinc¬ 
tions, as contrasted with the recognition of actual 
facts. 

• * # * * 

, Many difficult and complicated problems, how¬ 
ever, have arisen in the administration of the pro¬ 
visions permitting the filing of consolidated re¬ 
turns. It is, obviously, of utmost importance that 
these questions be answered with certainty and a 
definite rule be prescribed. Frequently the par¬ 
ticular policy is comparatively immaterial so long 
as the rule to be applied is known. The commit¬ 
tee believes it to be impracticable to attempt by 
legislation to prescribe the various detailed and 
complicated rules necessary to meet the many dif¬ 
fering and complicated situations. Accordingly 
it has found it necessary to delegate power to the 
commissioner to prescribe regulations legislative 
in character covering them. The standard pre¬ 
scribed by the section keeps the delegation from 
being a delegation of pure legislative power, and 
is well within the rules established by the Supreme 
Court. (See Hampton, Jr., & Co. v. United States, 
decided by the Supreme Court on April 9, 1928, 
and cases there cited.) Furthermore, the section 
requires that all the corporations joining in the 
filing of a consolidated return must consent to the 
regulations prescribed prior to the date on which 
the return is filed. 













